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of’; 2 eahetahemen rit ota stile aati 
f wa great riot, cheese rigged Hs 
vying of war! vide flatute 3'te 4 F.'6. cap, 8. 1 Mar? cap. 19. Ce). 

“Il As to the fecond; the Matite "faith, (againfh'us) to mak 
Setetore treafon, it muft be a levying of war againit the king : oi 
wife, fo it be more guertine, and alevying of war, itis n 
W. Therefore if it be upon a private quarrel,’ as’ many timés ‘ety. 
_ between Jords marchers, tho it be wexilizs explicatis, it feems. 

no Jevying of war againft the king. 2. If it be only upon a private 

and particular defign, as to pull down the inelofures Of fach a pi 
cular common, ‘it is fio’ levying of war againtt the king. Co. P. C 
p93. But a war levied againtt the king is of two forte; 1. Ex- 
prefaly and directly, as ‘raifing war againft the king or his nee 
and ree: , oF to furprife or injure the king’s perfon, or to’, 


a” 


n ifon him, Or t0 go to his psa rity 2) 


Mees, 


pa ae ininifters or bine og ‘and the like. 4 


















ee cited gr lord. Coke, P. Cup. 10. in | the tine af 
VI. for inhanfing, fervauts wages ; and the next.in time was 
that of Burton, 39 Eliz, Co. PC. p. 10. (d) for raiing an armed 
ee ito, pull down inclofures generally : this is mow fettled by thefe 





ant and fome of thelike kind hereafter mentioned ; the pro- 
ceeding againft Burton and his companions was not upon.the flatute 
Pe «i By, which iti that in new, cafes the parliament, thould 






»yeonftruétion greater, than that was s left by the 
"oy Dhefe rcfolutions being made and fettled we mutta 
“but in my opinion, if new cafes happened for the\i Future, t 
‘not an exprefs yefoludon in point, norare exprefsly Nuthin thi 
of 95 £. 3. tho they may fem to havea parity of réafon, itis the 
fafeft way, and moft agreeable to the wildom of the great act of 25 
£. 3. fir to confult the parliament. and have their declaration, and 
| t0 be very wary-in multiplying conftrudtive and interpretative fcaiiza 
for we know not where.it will end. . 
Bue paracuna™s inftanees will beft. illuftrate this whole Leaping, 
-gwhich I thall fubjoin, tho fomewhat premio gane as i occur to 
ey memory. 
: t 14 37 .& confpiring or compafling to levy war is. not a levying 
Om war within. this act, unlefs the war be levied ; this. appears, 
Ga P. Cp. % and alfo by thofe many a&s.of parliament above-men- 
. tioned, which were but temporary and limited to continue during the 
- « dife of the king or queen, whereby itis {pecially enaéted,. that fuch 
- eompaffing to-levy war thallbe treafon ; which needed not have been, 
y if itthad been treafon by the ftatute of 25 E. 3, Vide. lie BS 
AM. cap. 10. 1 Eliz. cap. 5.18 Eliz. cap. dn 13 Care 2» cape de. vie 
dnd therefore. in.the cafe of Robert Burton and others, that. 
>» fpired 10. affemble. themfelves and pull down inclofures, Saba 
“arms atthe lord Norris's houfe, and to arm themfelyes for that pur-' 
c pm Con Pele 10. they were indiGted and attainted purely upon the 
tarute of 13 Eliz. cap. 1. vores conipiring so levy wat, is, rade 
Bie, ’ i ioe Thy ee) HES RP ieoqgesiotis Sa 
r oe confpire to levy a va, and fomne of, afl y.leny 
C2) Papovaae 4 ln aha ARE 
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are principals lon waar anche is 
? OTF divers perfons levy a force of multitude of. men to, pull lown a 
“pardicoler- inclofure, this is not a levying of war within this ftatute, 
“but a great riot ; but if they levy war to pull down all inclafures, or 
to expulfe ftrangers, or to romove countellors, or againft any Statute, 
ann ftatute of Labourers, or for inhanfing falaries and 

ey this isa levying war againit the king, becaufe it is generally 
caus ir , and the offenders take. upon them the: refor- 

the 





- ‘by gathering power ought not to. do. CaP. 
aft 6 & +E. 6. cap, 5. “ If any-to the number 

ee ‘Sg elve ti Bitiitend, go about, practife, or put inure by force 

“ to fiter the rejigion eftablithed by law, or-any other laws, and de~ 

ve not with:n an hour after proclamation, jor after that ‘(hall wil- 

“* fully in.a forcible manner attempt to ‘putin ure the. — for 

Specified, then i: is high treafon.’? 

_ If men levy war to break prifons to deliver one of more vartcaar 
perfons out of prifon, wherein they are lawfully imprifoned, a 
~unlefs fuch as are imptifoned for treafon ; this upon advice > (13 
of the judges upon a -{pecial verdi& foundiat the Old Bai 
guled not to be high treafon, but only'a great riot T608. but af ir oe _ 
to break abe. ot deliver perfons generally out of prifon, thisis 
treafon, Co. PoC. p, 9. gn Brill 

There was a fpecial verdict found at the Old Situ iia 20.Car. 

MIL (f); that A.B. and C. with divers'perfons to the number of an 
hundred affembled themfelyes modo guerrino to pull down bawdy- ~ 
hovifes, and that they marched witha flag upon a ftaff, and weapons, 
and pulled down certain houfes in profceution of their confpiracy ; 
this by all. the judges aflembled, except one (g), was ruled: to be 
dev of war, and fo high treafon within this fhatute ; siahincsal 
_ingly they were-executed. ree eae 
~ But the reafon that made Seadintantin din: dinhiohicaiel tthe 249 
“ Becaufe it feemed but an unruly company of appreatices,among whom 
that cuftom of pulling down bawdy-houfes had long obtained, and 
a ee, reprefled by officers, and not punithedas.trai- 
tots, 2. Becaufe Meteine ss Ou dovm bawdy-houfes might rea- 
nably be inte or vlar chesedy-howessanimiahe < 
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indefinite Caepretiion Evbale ‘ot tn. materi odiolg be confrued either, 
univerfally or generally, And 3. Becaufe the ftatute of 1 Mar. cape 12. 
though now difcontinued, makes affemblies of above twelve perfons 
and of as high a natufe only felony, and that not without a continu- 
rether an hour after proclamation made ; ‘as namely an affem-. 
bly ‘to pull down bawdy-houfes, burn mills or bays, or to abate the 
Fents of any manors, lands or tencments, or the price of victuals, corn 
: ‘or.grain ; or ifany perfon thal] ring a’ bell, eat a drum, o1 sfound 
. 





@ trumpet, ‘and'thercby raife above the number 
pofes aforefaid, which are raifed accordingly an } , and 
diffolve not within an hour after proclamatios, | or ith that thal convey 
‘money, harnefy, artillery, it is ena€ted to be felony; @ ; and if “i above 
the number of two, and under twelve, do praCtife With the force of 
‘arms unlawfully, and of their own authority to ‘kill any df the 
[13 7 queen's fubjets, to dig up pales, throw aN rinclofures of 
$ parks, pull down any houfe, mill, or burn any flack of corn, 
or abate rents of manors, lands or tenements, or price of corn or 
vidtual, and do not depart within an hour after proclamation, and con- 
tinue’to-attempt to do or put in ure any of the things above-mentioned, 
they have a yeat’s imprifonment, 

And the flatute of 3 & 4 E 6. cap. 5. is to the’fame purpofe, only 
‘if the number of forty, ar above, come together to do fuch aéts 
as before, or any other felonious, rebellious, or traiterous acts, and 

_ eontinue together two hours, itis made high treafon (4). 

; But yet the greater opinion obtained, as it was fit; and thefe ap- 
*~. prentices had judgment, and fome of them were executed, as for highs 
'  tteafon:- ° 

Wet 'thisufe may be made of thofe flatutes: 1, That there. ay 

; Gunmen of a great and notorious nature, which yet amount no 
high treafon. © 2. But again, thofe acts and attempts pofhibly. 
| not be general, but might be direéted only to fome particular it 
_ as for the purpofe, nor to pull down all houfes or mills, but fe fpe- 
ial ones, which they thought offenfive to them; nor to abate the 
"> rents of all: manors, but ‘of fome particular manor, whereof they were - ] 
| tenants ; nor'to make a general abatement of the prices of vidtuals or 
ee ‘corn, but in: fome particluar market, or. within fome precinét ; and fr and ‘fo. 
fe _ crofietlsnot the general learning before given of conftrutive trea 
_ < & Itfeems by that ai alfo, they did not ties she Giey . Temb 
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that intent to ‘s a fufficient overt-ack of levying of war ; that: ‘was but ie 
an attempt ‘and putting i in ure, vnlefs they had aétually ‘begun the’ exer. 
ecution of that intention, going about, pradtifing oF putting in ure 3 
for this aét puts a difference between the fame and the doing thereof.» 
‘In the parliament of 20 E, 1. now printed in Mr. Ryley, p. 17. it 
appears there arofe a private quarrel between the earls of Glouce/ier 
and Hereford, two great lords marchers; and hereupon divers of the 
ear) of ¥loucefter’s party with his. confent cum multitudine ae 136] $ 
* equitiom Yuam peditie’ exierunt de terra ipfius comitis de Mor- 
gannon ‘cw’ vexitlo de armis ipfius comitis explicato verfies terra ‘gem 
mitis Hersf? de Brecknock, is ingreffi fuerunt terram illam per Jpatium”* 
duarum Hucarum, && illam depreedati ‘fuerunt, &F bona, illa depradata 
ufque in terram dith comitis Gloceftrie adduxerunt, and killed many, 
and burnt houfes and committed divers outrages ; and the like was, 
done by the ea# of Hereford andhis‘party upon the earl of Glouce, efter: 
they endeavoured to excufe themfelves by certain cuftoms between the. 
lords marchers ; by the judgment of the lords in parliament their royal» 
franchife, were feifed as forfeited during their lives, and they commits. oe 
ted'to prifon, till ranfomed at the king’s pleafure. sole ie 
Altho here. was ieallya war levied between thefe two earls, yet in. as 
much as it. was upon a private quarrel between.them, it was only a great” 
riot and contempt, and no levying of war againft the king; and fo 
neither at common law, nor within the ftatute of 25 E. 3. if-it had 
been then made, was it high treafon. e 
Itappears by Wal/ingham Jub anno 1403. great rebellion v was valde 
againtt Henry LV. by Henry Percy fon of the earl of Northumberland © 
and others : the earl gathered a great’force, and actually: took part 
with neither, but marched with his force, as fome thought, towards» ©, 
' his fon, and, as others thought, towards the king pro pian 
pacis negotio ‘he was hindered in his march by the earl of Wefimare- 
land and returned to his houfe at Werkworth ; the king had the vic~ 
"tory; the earl petitioned the king ; the whole fac was examined in + 
parliament, Rot. Parl. 5 H. 4. 2.12. The king demanded the opinion eat : 
of -the judges and his counfel touching it: the lords proteft the} 
ment belongs in this cafe to them; the lords by the king’s eh A 
mufinels into examination, and one of sarang 
and the ftatute of PR 4 , 
“ par le counte, mit pas ereafon, nefel 













i ; t appears by Sir F. Moore's Rep. n. 849. (1) the earl a 


“ : : een feat the lord keeper of the great feal (m) to him, ht 





: abe the reall of ‘that judgment di, eH 
the L.§ oght Patily’ a compaffing to levy war, ahd no War ace 
tuall Tevied by him, becatie not a@tually joined with his fon; of 

hethe they thought his intention was only to come to the king to 
ee and not to levy @ war, nor to do him any ‘ bodily apie 4 











cae he raifed atms to oppofe the king, but-poffibly to a ft him ; 
but whiatever was the reafon of it, it was a very m¥ld and genlle judg= 
ment, for the ain was doubtful of a more fevere judgment : nota, he 
rhs thanks to the lords and commons de four bone & 4 coer a 
onfire, and thanks the king for his grace. 
~ The claufe in the ftatute of 25 £.3. Jf any man ride armed cetily 
or fecretly with men of arms againft, any other to flay, i, A take him, or 
to Glain him, till he hath made fine or ranfom, or have his deliverance, it 
Fi not in the mind f the king or his council, that im Sich cafe it frail be 


Gud; judged trea/on, but ial be judged felony or tré/pafs according to the laws of 


‘the land of old times ufid, and actording as. the cafe vequireth} and if 
in lirctomsafe a giher like’ (i) before this time any judges have judyed trea- 
i and for this caufe the lands and tenements have come to the king’s 
ands as forfeited, the chief lords of the fee fall have the efchcat. 
is declares the law, that a riding armed with men of arms upon 
vate quartel or defign againft a common perfon is not a levying 
‘war Sr the king (&); and the efpecial reafon of the Nanking 
ts 8) adding of this cate feems to be in refpect of that judgmer 
3 of frealon given againft Sir ohn pati Tee q 3. 
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raigned and condemned for high treafon before the lord | 7 
|, whereupon it “qwas refolved by the juftices, 1. That * shen th 
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hint to Wifmits the armed perfons in his houfe and to come to her, and 
he refuted to come, and continued the arms atid armed ‘perfonsin his 
houfe, that was treafon. 2, That whén he went with a tro 
captains and others from his houfe in the city of London, and. ere 
prayed aid of the citizens in defenfe of his life, andto go with him to 
the queen’s ¢ourt to bring him into the queen’s prefence with a ftrong 
hand, fo that he might be powerful enough to rémove certain of his 
enemic®, that were attendant on the queen, this was high treafon, be» 

" eanfe itkends to a*fSrce to be done upon the qneen, and a reftraint of 
her in’her hioufe ; and the fact in London was aCtual rebellion, thé he 
intended no htt to the perfon of the queen. 3. ‘That the adherence 
of the éarl of Southampton to the earl\of Effex in London, tho he did 
not’ know of any other purpofe than of a private quarrel, which the 
eatl of Effex had again{t certain feryants of the queen, was treafon in 
him, ‘pecanfe # was arebellion-in the carl of Effex. 4 That all they, 
that went with the earl of Efex from Effex-houfe to London, whether 
they’ ‘knew of ‘his intent or not, were traitors, whether they departed H 
upon the proclamation or not; but thofe, that fuddenly adhered to. 
himin £ondon, and departed upon the proclamation made, were yjthin 
the proclamation to be pardoned: there were other points refolved 
touching the manner of his trial, whereof hereafter. 

The’ whole hiftory of Effex his treafon. and the proceeding thefe- 
upon is fet forth at large by Camden anno 44 Eliz. p. 604. & fe quen= 
tibus, wherein the charge of his inditment appears to be, that he and 
his accomplices had confpired. to deprive the queen oft her . 
crown and life, having confulted to {urprize the queen in the ie 2391 ; 
“court; ‘and that they had broken, out into open schellion by i 
1 r the counfellors of the realm, by ftirring up the Londoners etek 
lio i 1 tales and fictions; by affaulting the queen’s ‘faithful fubjeéts 
a the city, and defending the houfe againft the queen’s forces; fo that 
the ¢ eat part of the indiétment was compaffing the queen’s death, 
the reft of the charge were the overt-a€ts, which was treafon a3 
fatute of 25 E. 3. with which my lord Coke agrees, P.C.p. 12. 

1 -diversperfons levy war againft the king, and otter bring them. ue 
relief of sai pro timore mortis, & recefferunt quam, cite Riper sta 
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sity e file caatti juraverunt, dimittuntur per curiam per manus 
captionem, quia fic in per fonis ipforum nihil mali reperitur, in cafevof a 
Fiot,. not unlike a levying of war, for which wag were indicted 





Par, t 17 R. 2. 2. 20. upon t the complaint of the dukes of Aquis 
tain and Gloucefer, thewing that Thomas Talbot and others his adhe~ - 
_ Fen s by confederacy between them. Sarixement con/pirerent pur tuer tes 
aoe uncles le roy &9 autres perfones grants de realme, & pug accom= 
te malice fufdit le dit Thomas & les autres miXrent tout lor poyar, 
ame matairemens oft conus, & le dit Thomas ad en grand party cénfeffe, 
gn anientifnent des eftats & de Joys de vaftre réalme, @ fur ceo firent 
rs Ag lever ares, & arrayes a feire de guerre en affembles tS con- 
_gregations a tres grant & horrible number en divers parties en les countie 
de Cefre, and pray that it may be declared in this parliament the*na- 
‘ture, pain and judgment of this offenfe: the conclufiolki whereof ‘was 
thus : 
“e Ef avys au roy & a les feigniors de ce/? parlement en droit de mefne 
9 Ta bill touchant ‘Thomas ‘Talbot, que la matter contenus en la dite bill 
“« “hh. overt iS haut treafon, & touche la perfor du roy &9 tout Jom realmey 
sad —— ig or treafon le roy & touts les feigneurs fufdits adjug- 
pe] gent F declarant; ” and thereupon writs of proclamation for 
_ hisappearance i in the king’ s bench are ordered to iffue for his appear- 
ein one month, or otherwife to be attaint of treafon (un): wide 
rin R.2 B. R. Rot. 16. Rex. Writs of proclamation iffued ac- 
: * cordingly to ,the fheriffs of York/hire‘and Derby/hire, and the theriffs 
returned xon off inventus ; Talbot afterwards came and rendered: him-— 
bs and was committed to the Tower, and*afterwards a Seite, 
me Hm! his enlatgement (0 ). “art 
But this declaration being only by the king and houfe Plone inc 
¢ or a fufficient declaration of treafon according to the pur- 
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x. of this Ratute, but yet it was a real levying of" war againft the 
a becauufe done sore fuerrine and by people arrayed de fet de’ gu- 
a Md Megs in Benfied's cafe hereafter mentioned ; but had it been a:bare 








éeiieaindnes were 7 ageles, = vatiin: ae Gatate of 9s 8: 
9x aeonfpiracy to kill any of his privy council and certain’ gre (b Rm 
ficers, tho.the event. followed. not, is made felotiy. 5 fame ey 
See for inflauces of very great riots with multitudes of pers ; 
guerrino arraiatz, which yet amounted not to high treafon, - “becaufe 
upon particular quarrels and differences between private | perfons: 
Clauf..5 E. 2. £4. 4. inter Griffiaum de Pole & Johannem de Cherle- 
ton p\ca/iro de Pole. Pat. 8B, 4. part len. dorf: between the 
citizeny and bithop of Norwich (p).° Rot. Parl. 5.R. 2. m. 45. be 
tween the town and univerfity of Cambridge. Rot. Pari. Ww ‘Hota 
m. 31, fequentibus, beiween Hugh de Erdefwick and: others touche 
ing the caftleof Bothall. Ret. Parl. 13 H. 4.n. 12. between the lord _ 
Rofs Sir Robert. Tyrrhyt touching Turbary in Wroughtly. Rot. Parl. 
4A. 5.on. 15. between Robert Whittington and Philip Ling- . ety. 
don andothgs... H. 26 E. 3. Ret. 30. Rex Fitzwauter’s i 
cafe (q)- ae 
All which, tho they were enormous tiots, and done wsereginisiy ; 
- yet being private and particular quarrels, not much unlike that between’ 
the:earls of Gloucefter and Hereford, did not amount to high treafony 
but. cdhtempts, riots; or, if death enfued, felony, as the cafe reqarired. 

_ But going in a warlike manner with drums and arms to furprize 
the archbifhop of Canterbury, who was a privy counfellor, it being 
with drums and.a multitude (as the. indi€tment was) to the number of 
three hundred. perfons, was ruled treafon, by all the judges of Engiand, 
and the offenders had judgment accordingly ;.and_at the fame. time*by 
ten of. the, judges it was agreed, that the breaking of prifon, where 
traitors: were in durance, and caufing them-to efcape was treafon,.al= 
tho. the parties did not know that there were any traitors there, “upon ; 

3 the cafe of 1H. 6. 5. 4..and fo to: break a prifon Sia 
é whereby they efcape, is felony without knowing them Si 

ed for fuch offenfe.. P..i6 Car. Crok. Thomas Benfted’s 

‘The cafe-of Sir Fohn Oldeafile for levying of " 5 er 


ze teat we 


“ iaberered Ra Parl. 5 H. 5. 2.11. Pt ay 


() ‘This is not to be found among the cccovitagy they did fo, and ca i 
tig away to-manors 
ake ‘Nicbolas Brundi if and others to the qefax:: ; but neither this he nor o 4 
wiht sui: of of wm, hundred were, fent by Sir the faéts, which he or his accomplices were 
_ Fobn Fitzwavter armed platis, ty bow inditted for, were ptO emount to 
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‘The twenty- Fito Stor ene dn 1413, Thomas ateithdp 
of Canterbury the pope’s legate by his fentence definitive declared Sir, 
Fohn Oldcafile lord Cobham an hereti¢, efpecially in the point of the 
facrament of the eucharift and penance, excommunicated him, relin- 

ax’nune tanquam hatreticum jitlicio faeulart (f). °° 


aT eH: 5. Rot. 1. inter placita regis, Middlefex, there is an itt« 


pi .4 di@tment againit him before certain commiffioners of yer and 
Be) terminer of London and ees ent into. ener 
Dench’to this effect (+): x a 
«Quod Johannes Oldcaftell de Conlyngei in com’ Kane’ Peter) ca 
** alii lollardi vulgaritér nuncupati, qui contra fidem catholicam di- 
 -yerfas opiniones hereticas & alios errores manifcltos légi catholic 
* Tepugnantes, a did eft, temerarié tenverunt opiniones & érrores 
* pradiétos matiutenere, aut in facto minimé perimplere *valentes, 
** quam. diu regia poteftas & tam atus regalis domink noftri regis, 
** quam ftatus & officium prelatie dignitatis, infra regnum Anglia 
“ in profperitate perfeverarent ; fal{6’& iproditorié machinando tam 
‘ ftatum regium quam ftatum & officium pralatorum, nec non or- 
* dines religioforum infra di€tum regnum Anglie penitiis adaullare 
** ac domipum noftrum regem, fratres fuos, prelatos & alios magnas 
* tes, ejufdem regni interficere, nea non viros religiofos, reliGtis cul- 
“ tibus divinis & religiofis-obfervantiis,"ad occupationes mundanas 
** provocare ; & tam»ecclefias cathedrales, quam alias ecclefias & do- 
mos religiofas de reliquiis 8c aliis bonis -ecclefiafticis totaliter fpo- 
“liare ac funditus ad terram profternere, Seodiciam Fohannem Old» 
* ca/ftell regentem ejufdem regni‘conftituere, & quamplura regimiria 
 fecundim corum voluntatem infra-regnum predictum, quafi gens 
“ fine capite, in finalem deftructionem tam fidei catholices &cleri, 
“* quam ftatis & majeftatis dignitatis regalis, infra idem regaum or- 


_ # inarey fal{6 & proditorid ordinaverunt & propofuerunt, quéd ipfi 


bare ‘quamplutibus rebellibus domini regis ignotis ad nus 

“ meram viginti milliim homindm de diverfis partibus- regni Anglia 
“ “modo guerrino arraiatis privatim infurgerent, & die Mercurii proxi- 
““ mo poft feftum Epiphanie domini anno regni regis nuné primo. 
* apud fae, DCm ~— Bsidii extra’ barram veteris’ see 


ome ade: 
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sii ‘magno campo ibidem svienimitet er 
« Scinfitmdll obviatetit :pro-nefindopropofito fuo in. premifiie pee 
“+ rimplendo, quo-quidem die Mereurii apud Villam & pa- 31. ‘ 
« rochiam ‘pradigtas’ predi@i: Johannes Oldca/tell & alii in nox) ee 
“* hujufmodi propofito proditorio ‘perfeverantes predictum dominum 
“mnoftrum regem, fratres fuos, vies Zhomam, ducem Clarencie, Fos 
 hannem de Lancafire,  Humfridum de Lancafire, nec non pre- 
oat magnates preediGtos interficere, nec hon ipfum dominum 
 noftrum tegem & heredés fuos de regno fuo preditto exharedarey 
8c premiffa omnia & fingula, nec non quampiura alia mala && ine 
*tolerabilia facere & perimplere, falfo & proditorié propofuerunt 8¢ 
“ imaginaverunt, & ibidem verfuscampum praedictum modo guerrine 
“arraiati proditorié modo: infurreétionis contra ligeantias fuas equi¥ 
“ taverunt ad debellandum dictum dominum noftrum regem, nifi 
“< per ipfum ananu forti gratiof ‘émpediti fuiffent, quod quidem ins 
« diGtamentum dominus rex nune certis de caufis coram eo veniré ~ 
“ fecit terminandum————Per quod preceptum fuit vic’ quod nom 
“+ omitteret, 8cc. quin caperet prefatum Fohannem Oldcaftell, fi, 8c: 
«“ 8 falvo, &e.” upon this ee gta into’ mene king’s — 
he was outlawed. es 
All this record and sestintecled aati siecnenedivneitite 
moved into parliament, and in the prefence.of the cu/tos regni, lords, 
and commons was read, andexpounded in Engiift to Sir Fohn Old- 
caftle,-and it was demanded what he coyld fay why execution thouid 
not be done upon him uponthat utlary ; and he faying nothing\im his 
exeufe’' pur que agard eff enme/ine le parlement periles feigneurs avant 
dits, de l'affent de le dit gardein, a te pryer fuifdit, ge ledit 
“John, come traytour a dieu & heretique  notoirement approve t@ ad= 
“Gugge, come peirt per un inftrument l’archeve/que confue alaidors de . 
eb roll, SF come traytour a roy S a fon roialmes foit amefne a la 
“ Towerde Londres, & a’illoeques foit treins per my le city deLon- 
“ dres, tanque as novel furches en le parochede Sz. Giles hors de ta : 
hai ese aroun err seeavehaite: nails 
“+ pendant ( ue 7 Ms 
sili thie hatin aen plmion by the ceclefaies and [1 1. 
dat whieh beth is fet down a Welfingham. 44, 
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ge resin ae te Thatabe nditmencin principally 


founded. upon that article of this ftatute of compafling: the king’s: 
death, and yet the Overt-act_ is bas affembly to levy war, and actual 





pea but ind at the king’s death, yet the igidhahe ide: 
a great army to St. Giles’s modo guernino arraiati was an exprefs Jevy-.- 
ing of war, tho there were no blow yet firuck. But 3.it feere’ their. 
firft meeting to contrive their coming to St. Giles’s, tho it might be: 
an overt-act to compais the king’s death, and fo treafon within. the 
firft clanfe of the ftatute, yet was not-an actual levying,of war, and 
fo not treafon within that claufe of the ftatute; but their actual march- 
ing ina body modo gucrrine &¥ modo infurredtionis might be a levying 
of war within the ftatute. 4. That a@tual levying of war, tho it be 
a treafon, upon which Oldca/i/e might have been indicted, yet it was 
alfo an overt-a& to ferve an indi€tment for compaffing the king’s 
death, as hath been thewed at large before. 

If there be an agtual rebellion or infurreftion. it is a levying of 
wat within this aét; and bythe name of levying of war it meat be 
expref{ed in the indiétment. Co. P..C. p. 10. " 

And in Anderfon’s Rep..part 2 n, 2. after Tieng 37 Blix. 
(x) before the two chief juices, mafter of the rells, baron Clerk and 
_ Ewens, the cafe was, that divers. apprentices, of London and Southwark 

were committed to, prifon for riots, and for making proclamation cone. 
cerning the prices of victuals, fome whereof where fentenced in the. 
ftar-chamber to be fet in the pillory. and whipt; after which divers” 
other apprentices and one Grant.of Uxbridge confpire to take and? 
deliver thofe apprentices out of ward, to-kill the mayor of London, 
and to burn his houfe, and to break open two houfes near the Tower, | 
where there were diveis weapons and arms for three hundred men,” 
and there to furnith themfelves with weapons; after which divers 
: [145] apprentices devifed libels, moving others to take part with 
them in their devices, and to affemble themfelves at Bun-hill 
and Tower-hill; and accordingly divers affembled themfelves at Bun- 
hill, and three hundred at the Tower, where they had a trumpet, and ; 
one that held =. cloaks spon. sche so liey-of flag, and in going to- 
wards the Jord mayor’s houfe the theriffs and {word-bearer with others 
offered to refift. them, againft whom the ee ts 


feed iatta! see (x) 2 Andy, ce ; | And 


, 


PT at ress aa ee oh DR é eis ainls 5 Be, 


- misronta sLAcrrOnUMt CORON, 
vagreed “by” the“judges referees, that this was t 


within ame savite” ‘of 13 Eliz. for intending to levy war againtt 
queen; for they held, that ifany doiintend to levy war for any thing, 






bi 





that the queen by her laws of juftice ought or may do in govermnent 
as queen, that fhall be intended’ a levying of war againft the queen ; - 
and it is not material, that they intended no ill to the’ perfon of the ‘ 


queen, but if intended againft the office and authority of ‘the quéen,, 


tol this is within the words and intent of the ftatute, and | 
- hereupon Grant and divers others were indicted and executed. 


‘And codem libro nm. 49.(y) the cafe of Burton mentioned by my. 


lord Coke, P.-C. p10. is reported, viz: in the county of Oxford di- 


vers perfons confpire to affemble themfelves, and move others to rife, 


and pull down inciofures, and to effect it they determined to go to _ 


the lord Norris’s houfe and ‘others, to take their arms, horfes, _ and 


other things, and to kill'divers gentl¢men, and thence to go to London, ‘i 


where they*faid many would. take their parts ; and this appeared by 
their confeffions: and it was agreed, 1. That this was treafon within 
the ftatute of 13 Eliz. for confpiring t6 levy war: againkt the queen. 
2. But not within the ftatute of 95 E. 3. becaufé no war was levied, 
and thaé ftatute extended not'to a confpiracy to levy war. 

Nota; in both thefe cafes there was a confpiring to arm themfelves 
as well.as to affemble, which had they effe&ted and fo affembled mare 
guerrino, it had been a war levied, and by conftruction and intepreta- 
tion a war levied againft the queen. : 


If any with ‘weapon invafive or defenfive doth hold and or 6) t 


defend a caftle or fort againft the king and his power, this is 
a levying of war againft the king within this a&t. Co. P. C. 10s 
Vide the ftatute of 13 Eliz. cap. ¥. & difta ibid. poftea, 

There is,a great difference between an infurreétion upon the ace 
count of a civil intereft and a levying of war. 


A: recovers poffeffion againt B."of a houfe, &e. ‘in a real action, “ts 


or in anejeftione firme, and a writ of feifin or poffeffion goes to the | 


theriff, B, holds his'houfe againft the theriff with force, and affembles 


perfons. with weapons for that purpofe, who keep the houfe with a . 


ftrong hand againft the theriff, ‘tho affifted with the po, offe comitatus : 
this is no treafon either in B. or his accomplices, but only a a great riot. 


and mifdemeanor ; the like is to be faid touching a “man that ae ip 


viet “ten se noumeseopney hee escapade 
6) a and, 


ras é ¥ : S But 


om 








Bari. eihict forties his own hhoule-or 
“with weapons defenfive ‘or invafive’ putpofely to sialedrheal againit 
Bien king and to fecure himfelf again&t the king’s regal army “eo 

t is a levying of war againft the king. 
om detaining of the king's caftles or thips cane one 

“ol war within this ftatute : tide infra 13 Eliz. cap. 1. @ didfa ibidem. 

iis f the king’s lieutenant in a time of hoftility or rebellion within the 

“yealm be affaulted upon their march or in their quarters ies, 

this is a levying of war; but if upon fome fudden falling out or in . 

"jury done by the foldiers, the countrymen rife upon them and drive 
them out, thisimay be a great riot, and if any be killed by the affail- 

. ants it is felony'in them ; but this:feems not a levying of war -againgt 

‘the king, unlefs there be fome traitorous defign under the cover of it: 
‘and clauf. 26 E.3.m. 24. it appears, that an open refiftance of the 
i. of ayer and terminer in the county of Surrey, viz. refifiendo 
fufiiciariis, B ipfos jufticiarias, quo minus contenta in commiffjone noftra 
‘eis inde fadla cxequi SF facere potuerunt, impediendo, was felony, and 
the otfenders were executed for the fame as felons. 

i I fhall conclude this matter with a confultation of the 
£43] jaagcs wher¢ I was at prefent. All the judges ekcept. F. 
Windham ind F. Atkins were affembied by my lord keeper, September 
1675, to'confider of this cafe, as it’was ftated in mae by the at- 
SPY general in manner tate 






0A great number of ‘weavers in and about London being offended 
at the enginé-loom, (which ‘are inftruments, that have been ufed 
“ above'thefe fixty years,) becaufe thereby one man can do as. much 
“in a day, as near ‘twenty men without them, and by confequence 
“can afford: hig ribbands at a much cheaper rate, after attempts in 
“® parliament and elfewhere to fupprefs them did agree among them- 
- ® felves to rife and go from houfe to houfe ta take and deftroy the 
- # engine-loonis; in purfuance of which they did on the 9th, 10th, 
* and 11th of this inftant Augu/? affemble themfelves in great num- 
_ “# ‘bers at fome places to'an hundred, at Others to four hundred, and 
«® at others, particularly at Stratford-Bow to about fifteen hundred, 
"They did in ® moft ‘violent manner break open the houfes of 

_ many of the king’s fubjeéts, in which fuch engine-looms were, or 
—# were by them fulpetted to be, they took away the engines, and 
i narra fires Sia ea cilsce/p looms, ‘but in 
ee “many 


: 





gh acehtcainiiatiedess and fever other aul 
x the perfons whofe houfes they broke open ;, this they did motdn 
* one place only, but in feveral places and counties, viz. Middlefex, 
London, Effex, Kent, and Surrey,;in the latt of which, viz. at South- 
“+ wark they ftormed the -houfe of one Thomas Bybby, and tho they 
* were refifted'and onc of them killed and another wounded, yet at 
«« laft they forced their way in, took away his looms and burnt them; 
vi cy tet of the damage they did, is computed to ion thoufand 

* poun 

“« This they did after feveral proclamations made and anise 
** given by the juftices of peace and the fheriffs of Aliddlefex to de- 
“« part, buft inftead of obeying they refifted and affronted 
** the magiftrates and officers: It is true they had no etek +] 
*« like arms, but that was fupplied by their number, and they had 
*« fuch weapons, as fuchje rabble qould get, -as ftaves, clubs, fledges, 
** hammers, and other fugh inftruments to force open doors. aig 

as There was this fyrther evil attending this infurrection, that the 
ci “oldicrs and officers of the militia were fo far from doing their duty 
‘* in fuppreffing them, that fome, tho in arms and drawn up in com~ 
** panigs, ftood ftill looking.on while their neighbours houfes “were 
* broken open and theif goods deftyoyed, others incouraged them, and 
“ others, to whofe cuftody fome of the offenders, who were taken, 
were committed, fuffered them to efeape, fo that during all the 
“ time of the tumult little or nothing was done to fupprefs them, un- 
*« til the lords of the council were conftrained at a time extraordinary 
$f, fo, affemble, by whofe direCtions and orders as well to the civil ma- 
H ifr sy as to the king’s guards, they were at laft quieted.” 

diag, of the judges feemed to be of opinion that this,was treafon 
mies the act of 25 FE. 3. upon the claufe of levying war againft 
the king, or at leaft upon the claufe of eesiiate ala A: ae 


om beer one ae zaen* ‘ 


; 1 “in sefned of the manter of their affembling, who, tho they had 
po weapons or enfigns of wat, yet their multitudes fupplied. that de- 
fect, being able to.do that by their multitudes, which a leffer number 
of sad spe. might {caroe be able to effect by their weapons; and 
Defides, th faves, and clubs, and fome hammets or fledges to 
tak a ha. and acpordingly they aéted by tpabing aren 

lias , - ¥ OOTS 


\ 
’ 





efpect a itfelf, sh was to Hetcpi deftroy. 
gle engine-looms of this or that particular perfon, but en- 
~.. ,~gine-looms in. general, and that not in one county only, but 
«994 in feveral counties, and fo agreeable to Burton's cafe. 





se ithe other five judges were not fatisfied, that this was enth, with. 


in the claufe of 25 E. 3. againft levying of war, nor within the fta- 
— of 18 Car. 2. for confpiring to levy war, ; 


ds ‘It was agreed, that if men affemble together and confult to raife 

Abad immediately or dire@tly againft the king’s perfon, or to res 

firain or depofe him, whether the number of. the perfons were more 

or lefs, or whether armed or unfirmed, tho this were not a treafon 

within this claufe of the ftatute of 25 £. 3. ‘yet it was treafon within 

the firft claufe of compaffing the king’s death, and an overt-aét fuf- 

ficient to make good fuch an indiétment, tho no war was actually 

vie 3 and with. this accord the refolutions before cited, Spay 

R of the infurreétion in the north at Farley-wood (#1; but‘no fuch 

acy of compaffing appears fn this cafe, and fo that is not now 

in -quettion, but we are only upon a ae of conftructive ori interpre: 
levying of war. 


oie Here is-nothing in this cafe of ‘any confpining. to do any thing, 
but what they really and fully effeted ; they agreed to  rife'im malti- 
tudes to ‘burn the looms, and accordingly they did it, but nothing of 
confpiring againft the fafety of the king’s perfon, or to arm, them- 
felves; therefore if what they did were not a levying of war againft 
_ the king withia the’flatute of 25 £. 3. here appears no confpiring to 
levy fuch war within the flatute of 13 Car. 2. cap. 1. ws what ap- 
_ pears, all was done, which they confpired to do. _ 


# HF Fe 


; FF sate eted- vir cnebndil ta chow, whether in the. manner OF this 


_ affembling it was any levying of war, or whether it were more than 
"elo for inal ndiAments of this kind for lewyig of wr itis aid 
; hey. were more guerrino arraiati, moh ¢ 
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pReneaes fometimes particular circumftances alfo Proved. of 

nd, as banners, trumpets, drums, ¢s’c. and where they were indigted 
for onfpiring only to levy war, yet there was this circumftance ace 
companied it, viz. a confederacy to ur gene a acini 28 
in Grant’s cafe, and Burton’s cafe. bee 


4. It feemed very doubtful to them, whether this es to burn 
engindlooms were fuch a defign, as would make it a levying of war 
againft ing (*), for it was not like the defigns of altering reli- 
gion, laws, pulling down inclofures generally, as in Burton’s cafe, 
nor to deftroy any trade, but only a particular quarrel and grievance 
between men of the fame trade againft a particular engine, that they 
thought a grievance to them, which, tho it was an enormous riot, 
yet it would be difficult to make it treafon. ee fiatutes & H. 6, 


cap. 21. 9 H. 6. cap. 5. (F). 


Many of them therefore concluded, that if Mr. Attorney fhouid 
think fit to proceed as fora treafon, the matter might be {pecially - 
found and fo left to farther advice, or rather that according to the 
claufe of the ftatute of 25 E. 3. the declarative judgment of the king 
and both houfes of parliament might be had, becaufe it was a. new 
cafe and materially differed from bther cafes of like nature formerly 
refolved. 

Upon the conclufion of this debate we all departed, and Mr. Attor- 
ney upon confideration of the whole matter, it feems, thought fit to 
proceed for a riot, and caufed many of them to be indi&ted for riots, 
for which they were conviéted and had great fines fet upon them, and 
were committed in execution and adjudged to ftand upon the pillory. 

Touching the laws of treafon in Ireland, by the ftatute of 
18 H. 6. cap. 3. levying horfe or foot upon the king’s fub- [147] 
jects againft their will hall be treafon ; this they call ceffing of fol- 
diers upon men, and hath been often done by the lieutenants or de- 
puties of Zreland by confent of the council in fome cafes. 

‘Among many cumulative treafons charged upon the late earl of 
Strafford the King’s deputy in Freland, this one thing of ceffing «! 

ae Sp nhs end terre vaaaiatae | 
< in the woollen ol aah ae Va not havi (+) Concerning the riots committed by 

of the owner, or fall break the upon the dragmen of Severn, 
o water Dy tension Pes ect wide in a Bs Sie 
“ by night or by day for fuch purpole, he 
~Vor1. Kk foldiers 
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foldiers upon the king’s fubjects in dre/and was the chief rand 
treafon chatged upon him. 
It-was infified upon for the car!’s defence, that by the ftatuts of 
0 'H. 7. in Freland, cap. 22. called Poyning’s law, all the ftatutes of 
Ske land are at once enacted to be obferved in /reland; and therefore 
mite of 25 E. 3. declaring treafons, and the flatute of 1 i. 4. 
10. . enacting, that nothing fhall be treafon but what was within 
that flatute, the treafons enacted in Ireland in the time of 6. and 
i ‘and afterwards before 10 H. 7. were repealed, and confequently this . 
/ fratute of 18 H. 6. cap. 3. 
But that feems not to be fo, for the general introduction of .the 
Ptatutes of England being an affirmative law could not be intended 
to take away thofe particular flatutes, that were made in Jreland for 
the declaring of treafon, as this and that alfo of the fame. year, cap. 2. 
for taking Comericke (x). ° 
» Bar furely this was no levying of war within this ftatute (a), either 
in»refpectof the matter irfelf or of the perfon that did it, he being 
the king’s lieutenant, neither could an act by the lord deputy and 
council of this nature be conftrued to be within the penalty of this 
if it were in foree; yct for this and other cumulative tr¢afons he 
“was attainted by act of parliament, but that attainder was very july 
repealed by the ftatute of 14 Car. 2. 
m : (8] Now I fhall draw out fome obfervations and conclufions 
t 4 from the precedents and inftances before given a this 
obfcure claufe of levying war againft the king. 
., 1. Aconfpiracy or confederacy to levy war againft the king is not 
a levying of war within this claufe of the ftatute of 25 E. 3. for this 
vee requires,a war actually levied. Co. P. C. p. 10. 
And this appears fir? by thofe chet ta laws, that were made to 
“ ipigininne during the king’s or queen’s life, which made con{piring to 
levy wat with an overt-act evidencing {uch confpiracy to be treafon, © 
| elpaiapagae of 1 & 2 Ph. SF M. cap. 10. 13 Eliz. cap. 1. and 
* ‘13 Car. 2. cap. 1, and fecondly by the refolution of the judges. in the 
it 2 cafe of Burton 39 Eliz. cited by my lord Coke, P..C. p. 9.10. 
© @. That yet fuch a confpiracy or compafiing to levy war againft 
the king direétly or againft his forces, and meeting and confulting for 
a (2, } That is, ler hing ee, robbers, oid ti ata ‘nor does our author 
; Tho thi wee me levying of war, hye 
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fo\mation of abufes, cafting down inclofures particular or generally, | 
navlof wreftling, football-playing, cock-fighting ; yet if it can appears, 
that they confulted or refolved to raife a power immediatcly againf i 
the king,. or the liberty or fafety of his perfon, this congregating of " 
Bore 


fae for this intent, tho no war be actually levied, is an © 







to ma n indictment, for compafling the king’s death within the 
firtt claufe of the ftatute of 25 E. 3. for it is a kind of natural or ne- 
ceffary confequence, that he, that attempts to,fubdue and conquer the 
king, cannot intend lefs than the taking away his life ; and indeed it 
hath been always the miferable confequence of fuch a conqueft, as‘is 
witneffed by the miferable tragedies of E. 2. and R. 2. and this was . 
the cafe of Oldca/tle and Ejfex. 

3. That yet confpiring to levy war, (viz. to do fuch an aét, which 
if it were accomplifhed and attained its end would be an actual levy- 
ing of war) and being accompanied with an overt-act evidencing it, 
(tho it be not treafon within this claufe of the aét of 25 £. 3.) yet 
was treafon during the queen’s life by the ftatute of 13 E/iz. 
cap. 1 Hand is treafon at this day by the ftatute of 13 Car. 2. [4 2 
cap, 1. during the life of our now, fovereign, 

But then the overt-act (be it {peaking, writing, or acting) eee 
by thefe ftatutes to evidence the fame muft be fpecially laid in the in- 
digtment, and proved upon. the evidence,; thus in Grant’s cafe and 
Burton’s cafe the confpiring to fetch arms at the houfes therein men- . 
tioned was an overt-act proving this confpiracy to levy war. * 

4 That a levying of war with all the circumftances imaginable to 
give it that denomination, as cum vexillis can ict cum multitudine 
gentium armatorum &¥ modo guerrino arraiat’, yet if it be upon a mere 
private quarrel between private, tho great perfons, or to throw down 
the inclofures of fuch a manor or park, where the party tho without 
title claims a common, or upon difpute concerning the propriety. of 
libexties or franchifes, this, tho it be in the manner of it a levying. of 
war, yet itis nota levying of war againft the king, tho bloodthed or 
bunting of houfes enfue in that attempt, but is a great riot, for which 


the offenders ought to be fined and imprifoned ; and if any be killed — a 


aK. 


by the rioters in the riot, it may be murder in the affailant. 
“This: was the cafe of the earls of Gloucefier and Hereford, anno 20 
E Ae tho: before the acs 3, and the feveral great riots 
ee : ston a 
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above-mentioned, to which we may add Rot. Parl. 50 Ei 3. a. 140, 
164. 11 A. 4. n. 36,57. 13 H. 4. 2.14. 18 A. 6. 0, 30.» 
$. An aétual levying of war therefore againft the king to-maky'a 
treafon, for which the offender may be indiéted upon this claufé of 
; the ftatute for levying of war againft the king, confifts of two princi- 
eo ingredients, viz. 1. It muft be a levying of war. 2. It 


‘be a levying of war againft the king. 

, & “What fhall be faid a levying of war is partly a queftinwee? fact, 
for it is not every unlawful or riotous affembly of many perfons to do 
an unlawful act, tho dé faé?o they commit the act they intend, that 

makes a levying of war, for then every riot would be trea~ 
[150] fon, and all the aéts againft riotous and ‘unlawful affemblies, 
as 13 H. 4. cap. 7. 2-H. 5. cap. 8. 8 H. 6. cap. 14. and many more 
(¢) had been vain and needlefs ; but it muft be fuch an affembly as 
carries with it /peciem belli, as if thty ride or march vexillis explicatis, 
or if they be formed into companies, or furnifhed with military officers, 
~ or if they are armed with military weapons, as fwords, guns, ‘bills, 
halberds, pikes, and are fo circumftanced, that it may be reafonably 
concluded they are in a pofture of war, which circumftances are fo 
various, that it is hard to define them all particularly. ~~ 

Only the general expreffions in ‘all the indictments of this nature, 
that I have feen, are more guerrino arraiati, and fometimes other parti- 

~ eullars added as the fact will bear, as cum vexillis explicatis, cum armis 
defenfivis & offenfivis, cum iympanis & tubis : but altho it be a queftion 
of faét, whether war be levied or confpired to be levied, which de- 
pends upon evidence, yet fome overt-act muft be thewn in the indiat- 
ment, upon which the court may judge ; and this is ufually modo guer- 
vino arraiati, or armati, or con{piring to get arms to arm themfelyes: 

‘And therefore in the cafes of Burton and Grant before-mentioned, 

who were indicted and conviled upon the ftatute of 13 Eliz: cap. 1. 
for confpiring to levy war for pulling down inclofures, &&c. there is 

~ mot only the confpiracy to do the thing, but alfo to gain arms and 

“weapons at the lord Norris’s houfe, and elfewhere to arm themf¢lvés 
for that attempt. 

And the reafon hereof feems to be, becaufe, when an affembly of 
 peoale thus arm themfelves, it is a plain evidence, that they mean to 
_ defend themfelves, and make good their attempts by a military force, 
aR: refitt and fubdue all power, that ‘hall be ufed to fupprefs them ; 
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and befides, the very ufe of weapons by fuch an affembly | without 
¢ king’s licence, unlefs in fome lawful and fpecial cafes, carries a 
with it, and a prefumption of warlike force, and therefore under 
a HiftinG and fpecial reftraint by the ftatute of We/iminf 2. ie 1] 

fc) andthe Ratute (d) of 1 E. 1. de defenfiane portandi \*5 






ar. eae “8S 
7 Whether the bare affembling of an enormous multitude for do- — 





ing Mghafe unlawful aéts without any weapons, or being more gucr- 


rino arraiati, efpecially in cafe of interpretative or conftructive levying 
~of war, be a fufficient overt-a&t to make a levying of war within this 
act, efpecially if they commit fome of thefe acts themfelves, is very 
confiderable and feems to be doubtful, 1. Becaufe I have not known 
any fuch cafe ruled. 2. Becaufe the acts of 3 & 4 Edvé. cap. 5. and 
1 Mar. cap. 12. (which muft be intended of fuch unarmed affemblies) 
makes. it in fome cafes felony, im fome cafes only mifdemeanor. 3. 
Becaufe it is very difficult to det.rmine what that number muft be, 
_-that muft. make treafon, and Jefs than which muft be only a riot; this 
therefore fhould be well confidered, and the direction of the ftatute of 
25 E. 3. to expe& the declaration of parliament in like cafes is a fafe 
direftion, and fo much the rather, becaufe the ftatutes of E. > and 
queen Mary feem to look the osher way (¢), to which may be added 
the great riots committed by the forefters and /e//; upon the dragmen 
of Severn, hewing all their boats to pieces, and drowning the barge- 
men. in a-warlike pofture. Xot. Parl, 8-H. 6. n. 30, 45. 9 H, 6, 
n. 37. upon which the ftatute of 9 H. 6. cap. 5..was made; I forbear 
therefore any opinion herein. 
8. But whether the affembly were greater or lefs, or armed or not 
armed, yet if the defign were direétly againft the king, as to do him 


bodily harm, to imprifon, to reftrain him, or to offer any force or 


violence to him, it will be treafon within the firft claufe of compaff- » 
» ing the king’s death, and this affembling and confulting or practifing _ 


' together to this purpofe, tho of but two or three, will be an overt-act 
tq prove it; therefore ali the queftion will be only touching in- sa] 
terpretative or conftructive levying of war, whereof here- ig 5 


fe) I don’t find an pete day. $00 PLC igh hon SNR 


in the ftatute of Wefminft. 
Amy eect oligo gag ay ° mc ih Or rather ating eA 
Northampion 2 E, 3. caps 3« whe ae » beginning of this 
prohibited that any one bring force in affray ¢) As does alfo 1 Geo. I. cap. 5. 
of the people, re ae : 
so Sopice “Ks 9. ig 


| 
“| 
™ 


en 


4 


a 








fees ‘the. foe of war, as in relation to the manner of if. 


‘4 


. But befides the circumftances réquifite to denominate @ levying 


ar in | refpedt of the manner of it, there is alfo requifite to riake 
; treafon Within this claufé, that it be a levying of war apis) the 


ing, Which is the fcope, end and termination thereof, hath 


: ‘been faid, there may be a levying cf war between private’ perfons upon 


private quarrels, which is nota levying of war i the kings and 
fo not treafon within this clavfe of this ac. 

“UI. A levying of war againft the king therefore is of ‘two kinds, 
either exprefsly and direétly, or by way of interpretation,’ conftrue- 
tion or expofition of this aé: the former i is, when a war is’ levied 
againft the perfon of the king, or dgainft his general; or army by him 


appointed, or to.do the king any bodily harm, or to imprifor him, or 


to reftrain him of his liberty, or to get him into their power, or'td ens 
force him to put away his minifters, or to depofe him’ many inftan- 
cessof this kind may be given, fuch as was in truth the riding of ‘the 
atl of Effer into London armed with {words and piftols, his folficiting” 
f the citizens to go with him to court to remove from the queen her 
ninifters and counfellors, his fortifying of his houfe againft thé queeh’s 


officers, which were in truth a levying of war, tho his indiétment was 


upon the firft claufe of compaffing the queen’s death, which was more 
clearly included within thefe actions, 

12, Conftructive or interpretative levying of war is not fshinich 
againit the king’s perfon, as againft his government: if men‘affemble 


_ together more guerrino to kill one of his majefty’s privy council, this 


hath been ruled to be levying of war againft the king. P. 16 Car. f. 
_ Cro. 583. Benfied’s cafe before cited, and accordingly was the — 
: tion of the houfe of lords 17 R. 2. Talbot's cafe above-mentioned. 

So in the cafe mentioned by my lord Coke in the time of 

Ess] H. &. Co. P. C. p. 10. levying war againft the ftatute of Las 


- Bourers and to inhance fervants wages was’ a levying of war againft” 


tee 


4 ‘ the king ; and altho levying of war to demolith fome particular in- 


es isnot a levying of war againft the king, Co. P.C. p. 9. yet 


‘ i ifit be to alter religion eftablithed by law, or to go from town to town 


enerally to caft down inclofures, or to deliver erally out of prifon 
ons lawfully imprifoned, this hath been held to be levying of war 
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“Nagaiafb the king, within this aS me the confpiring to levy, cae: 
¢-purpofes,treafon within that claufe of the aét of 13° Eliz. cap. 1. a 
as tefolved in Burton's cafe and Grant’s cafe above-mentioned 5 
and}he like refolution was in the cafe of the apprentices that affem- ; 
bled more, guerrino to pull down bawdy-houfes. 

ge contin how thefe refolutions ftand with the judgment of 
parlidment in 3 & 4 Ed. 6. cap. 12. which makes {pecial provifions 
to makenaGemblies above twelve to alter the laws and ftatutes of thé 
Aingdom, or the religion eftablifhed by Jaw, or if above forty affem- 
ble for pulling down inclofures, burning of houfes, or ftacks of corn, 
treafon, if they departed not to their homes within an hour after | pro- 
clamation, or after proclamation put any of thefe defigns in praétice, 
which is neverthelefs reduced to felony within clergy by the ftatute.of : 
a Mar. feffe 2. cap. 12. Thefe offenfes being the fame with thofe ad- 
judged treafon.in Burton's cafe and {ome others before cited, ~why was . 
it thought neceflary for.an aét of parliament 3 & 4 Ed, 6. to make it _ 
treafon. under,certain qualifications, and why reduced to felony within - 
pe by the ftatute of 1 Mar. cap. 12. and the ftatute of 3 & 4 E. 

6: repealed? It feems that altho the unlawful ends of thefe affemblies 
thus ppnifhed by 3&9 4 Ed. 6. and 1 Mar. were much the fame with 
thofe. of Burton’ and. Grant and others, that were adjudged treafon, 
yet the difference between the cafes flood not in that, but in the man- — 
ner-of their aflembly ; thofe that were adjudged treafons in Burton's 
and Grant’s cafe were, becaule it was a confpiracy to arm themfelves 
and levy.a war more guerrino. 

, But;thofe, that were thus heightened to treafon by 3S 4 fr - } 
E. 6. and reduced to felony by.1 AZar, were not intended of 54. 
Much, as were more guerrino arraiati, nor a levying of war, tho their 
multitudes were often great, and tho they did put in ure the things they» 
confpired to effect, and fo were but great riots and not levying war 

< within this claufe.of 25 £. 3. and therefore thofe a&ts inflited a new 








and farther punifhment to them. 
UL En fon realme: hitherto it hath been faid what is a levying of | 
wary, we are now to confider the place, En_/on realme. : m 


The realm of Eng/and comprehends the narrow feas, and therefore si 
if a war be levied upon thofe feas, as if any of the king’s fubjedts hof- 
__tily invade, any ¢ of the king’s fhips, (which are fo many royal — 
this is a levying of war within his realm, for the narrow feas are of "| 
_the ligeance « of the crown, lp ra vide Seldeni Mare clan, m 
Rpts. « + 
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And thismay be tried in the county next adjacent to the coaft- by'an~ 

indiétment taken by the jurors for that county before fpecial comanif- 
; fioners of oyer and terminer, de que vide infra, and in the 9 4 
piracy: vide 5 R. 2. Trial 54. 

Tris truc, beforethe flatuteof 28 H. 8. cap. 1. thofe he were 
ufually inquired and tried by {pecial commiffion, wherein the admiral 
and his lieutenant were named, as likewife other felonies — 
upon the fea. ae 

» But divers inftances were in the time of EZ. 3. whereby fuch* ~ofbentes : 
‘wponthe fea were punithed as treafon or felony in the king’s bench. 
40 4f. 25. A Norman captain of a fhip robs the king’s fubjeéts upon 
the fea, he being taken was hanged asa felon, but the Axglifh that 
affifted him were drawn and hanged as traitors ; and by the ftatute of 
28 H. 8. cap. 15. there is a direction of a {pecial commiffion ‘to try 
them in fuch counties or places as thall be afligned by fuch commiffion 
according to the method of trials of {uch offenfes at the common law, 
but before that ftatute they might be tried by {pecial commiffion at the 
common law, and according to the courfe of the common law; mi 
of this a/ibi in traffatu de Admiralitate. 

[t $5] For treafons and other capital offenfes in Scotland deie-h is 
a provifion made by the ftatute of 4 Fac. cap. 1. and 7 Fac. 
cap. i. 

dreland, tho part of the dominions of the crown of England, yetis 
mo part of the realm of England, nor infra quatuor maria, as hath 
been ruled temp. E. 1. Morrice Howard's cafe: the like is to be faid for 
Scotland even while it was under the power of the crown of England, 
as it was in fometimes of E, 1. and fome part of the time of £.3. 8 

| Rich. 2. Continual claim 13. 

For Ireland hath the fame laws for treafon that England, tho it hath 
fome more; yet for a ievying war, or other treafon in Jre/and the of- 
fender may be tried here in England by the ftatute of 35 H. 8. cap. 2, ” 
for treafons done out of the realm, as was refolved in the cafe of 

 O-Rork, H. 33, Eliz. (*) and after that in Sir Fobn Perrot’s cafe 4 fhe 
Ga, P.C. po 11.1 Co. Rep. Calvin's cafe, 23. a. 
An the cafe of the lord Adacguire (g) an Irifh peer, who was in- 


ie Middlefex for high treafon for levying war again the king in 
; he pleaded to the iliChment; aay she ana minoarnat 
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iords of parliament in Freland, and demanded judgment, if he ‘fhould 
be arraigned in England for a treafon committed in Jreland, whereby 
he Yhould lofe the benefit of trial by his peers ; but it was refolved, 1, 

for a treafon in Ireland a man may be tried here in England by 

the djatute of 35 A. 8. for it isa treafon committed out of the realm. 

2. t facguire, if tried in Ireland for his treafon, thould 

have had his trial by his peers, as one of the lords in parliament, which 

he canirethave here, but muft be tried by a common jury, yet that 

' ‘altered not'the cafe ; he was therefore put upon his trial by a M4iddle- 

fex jury, and was convicted and had judgment, and was executed. HY, 

20 Car. 1. B. R. fo that the opinion 20 Eliz. Dy. $60. 6. was ruled 
nolaw! vide Co. Litt. 261. 

’ And the fame thatis faid of Ireland may be faid in all par- 6) 
ticulars ‘of the ifle of Adan, ‘Ferfey, Guernfey, Sark, and Al [156] 
derney, which are parcel of the ddininions of the crown of England, 
but not within the realm of England as to this purpofe concerning 
treafon ; ‘yet they have fpecial laws of their own applicable to criini- 
nals and jurifdiGtion for their trials : as touching treafon committed in 
Wales before the ftatute of 26 H. 8. cap. 6. no treafon, murder, or 
felony&ommitted in Vales was inquirable or triable before cominif- 
fioners of oyer and terminer, or in the king’s bench in England, but 
before juftices or commiffioners affigned by the king in thofe counties 
of Wales where the fat was committed. P. 2 H. 4. Rot. 18. Salop’ : 
«Johannes Kynafton indiffatus fuit quid <p/e confentiens fuit ad falfam 
“© & proditiofam infurrettionem Oweyn Glyndour & aliorum Wallico~ 
* rum, & fciens de toto propofito eorundem, qui proditiose combufferunt 
“ villas de Glyndour Dynby, &c. & quod proditios? mifit Johannem 
“* filium fuum ben? armatum & arraiatum pro guerré & Willielmum 
* Hunte /agittarium ad prediftum Oweyn & exercitum Wallicorum, 

“ &8c, dicit quid predifte villa, in quibus fupponitur proditiones pra~ 
 diftas fattas fuiffe, fant infra terram Wallice & extra corpus\com* 

alop’ && degem terre Anglie, unde non intendit quid dominus rex de 
ad itionibus preedittis in hoc cafu ipfum impetire velit, feu ipfum pow 

Nl inde refponfurum, & quia plenari? & certitudinalizer teftifi- 
fire gft, quod pradifi@ ville funt infra terram Wallie & extra 
** corpus vomitatiis Salop’ &$ ‘legem terre Anglix, & Thomas Covele _ 
** attornatuS ipjias regis coram ipfo rege inde examinatus hoc non dedicit, — 
* & fig jufticiarys ad inquirendum de proditionibus predidis infra Wal- 

* liam faqis cng commi iffonis prediiie fepeitres minim? potuerunt — 
shane «mee 
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“ nec proditionis praditie fic im terré Wallie fottw per fegem terra” 
tas triari nec terminari poffunt, .confideratum oft, quid quowd 
“* preedidlas proditiones praditius Johannes Kynafton catinde quittes, 
* Ge,” But it is true by the flatute-of 26 H. 8. cap. 6. counte/feir- 
ing of coin, wathing, clipping or minifhing the fame, felonies,«mus- 
- ders, wilful burnings of houfes, manflaughters, robbeyies, burgyiries, 
bs , fapes, and acceffaries of the fame and other ‘effentes elon+ 
7 oufly done in Vales (1), or any lordthip marchepagpay be in- 
quired of, heard and determined before the juftices of goal-delivery - 
and of the peace and every of them in the next adjacent county: this 
aét is confirmed by the great ftatute of Wales 34 35 H. 8. cap. 26. 
which fettles the grand feffions and juftices thereof, and gives the jnf- 
tices of the grand feffions power to hold all manner of pleas: of the | 
crown, and to hear and determine all treafons, felonies, &c. within 
the precinét of their commiffions, as fully as the court of king’s bench 
may do in their places within the realm of England; fo that as to 
‘thofe’ offenfes enumcrated in the ftatute of 26 H. 8. the juftices of 
gaol-delivery in the adjacent counties, viz. Gloucefter, Hereford, Salop 
and Wigorn’, had thereby a concurrent jurifdiction with the juftices.of 
the grand feffion (i). » 
~ But whether the ftatute of 26 H. 8. extended to treafon for com~ 
palling the king’s death or levying of war (4), or whether the fame 
remained only triable by the juftices of the grand fefhons, feems doubt- 
ful, and the rather, becaufe that ftatute is not conftrued by equity, and 
therefore it extends not to an appeal of murder in an adjacent county, 
and fo it was adjudged Hil. 7 Car. B. R. Sently and Price (1); but at 
this day 26 H. 8. cap. 6. ftands repealed by 1 & 2 Ph, & Ad. cap. 10. 
as to the trials of treafon (m). 
[bis trve, that in other criminal caufes, that are not capital, as in 
‘cafes of indictments of riots, they may be removed by certiorari.into 
othe king’s bench, and when iffue is joined they may, be tried.in the / 


* next Englifi county, 7. 16 Fac. Sir John Carew’s cafe (n) and diysrs 


¥ Sounties of Wales, as wellasthe lordthips king fhall appoint, in like manney/ss if the 


marchers; and {fo it was refolved in .//- ~faéts had been committed in fuch fhires. 
sui cate for. a nai Pembroke /oire. T. (1) Cro, Car. 247. W. 

eo. 1, BUR Am) The 16 2 Pb. ftp A senna all 
: 1 rary 64, 68. ‘ trials for treafon to the ord¢ andi courfe of 
) Ut thould feem that ix did not, and the common law is ovieteul re of 26 
ir ey reafon of making the ftatute H.8, and by the fame reafon of 32 H. 8. 
tap. ah 4 whereby all treafons . alfoas to-treafons 

treafons committed in __-{n) Cros Yet 4 ae Pt 28. | Rel. 
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i (8) For this 2& extends to all the antient —fhires and before fuch Pe the 
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“others, as. well.as.inya guo minus, which is at the king’s fuit: 

but whether. a certionari lies into Wales upon an inditment of - 
treafon or felony hath been doubted AZ, 9 Car. B.. R. Chedley’s 
cafe (p): it feems.a certiorari may: iffue for a fpecial purpofe, asto 
quath\the indiétment for infuffciency or to plead his pardon, but not 
asto fial of the fact (p ), but it fhall be fent down by mittimus accord- 
ing to¥he ftatute of 6 H. 8. cap. 6. becaufe it is in a manner effential 
for fel8ny,ortreafon to be tried in the proper county, unlefs where a 
. ftatute particularly enables it, which it did in the cafe of 26H. 8. only 
whilft it was.in force, where the indictment as well as the trial is in 

the adjacent county. 

But.certainly Vales is within the kingdom of England (q), and 
therefore not within the ftatute of 35 H. 8. cap. 2. for trial of pe 
treafons. 

If a felony or treafon be, committed in Durham, a certiorari ra to 
remove it into the king’s bench out of Duriam directed to the juitices 
of peace, oyer and terminer, or gaol-delivery there; for fince the fta- 
tute of 27H, 8. cap. 24. they are all made by the king’s commiffion, 
andfo the proceedings before them are his own fuit, and thus it was 
done in, Ruttabie’s cafe (r) upon debate; but if the party plead not 
guilty it thall be fent down thither to be tried, as was done in that cafe. 
7.1653. They of Durham claim a privilege not to be fworn out of 
the preciné&t of the county palatine. Vide the ftatute of 2 H 5, cap. 
5.9 HLS. cap, 1. 11H. 1, cap. 9. for treafons and felonies in Tindal 
and. Hexam/hire. 

And thus far concerning treafon in levying of war againft the king. 
See Fofter’s difcourfe of High Treafon per totum, and 1 Hawk. P. C. ch. 17. of High 


Treafon, and Kelyng’s Rep 7. &c. High Treafon, 2 Bur, 642 to 652. Kel 
2 Black. Com. ch, 24 p. 8a. 2. Wilfon, 365. ; gc 
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pretest CHAP. XV, 


Gancering treafon in adhering to the king’s enemies within the} and or 
eis without, 


Ree 
bel 


HE words of the ftatute of 25 E. 3. go on, viz.e@lw /oit aidant 
al enemies nofire dit feigneur le roy en fon royalme donant a eux ‘cad 
ou comfort en fon royalme ou per ailliors. 

I. Therefore we thall inquire what thall be faid enemies of the king: 

thofe that raife war againft the king may be of two kinils, fabjects or 
“foreigners : the former are not properly enemies but rebels or traitors, 

- the latter are thofe,- that come properly under the ‘hame of enemies. 

This gives us occafion to corfiider fomewhat of the nature of war 
‘and peace. 

The power of making war or peace is inter jura /ummi imperii, and 
‘in'England is lodged fingly in the king, tho it ever fucceeds beft wie 
‘done by parliamentary advice. ' 

*** Peace. is of two kinds, viz. 1. Pofitive and contra&ted. tz. Such a 
“peace, asis only a negation or abfence of war: that peace, which I 
call pofitive, is fuch as arifeth by contraéts, capitulations, leagues, 

“or truces between princes or flates, that have jura fummi impe- 

“rii, and is of two kinds: 1. Temporary, which is properly a trace, 
“which is a ceffation from war already begun, and then the term being 
‘clapfed the princes or ftates are ip/o fad?o in the former ftate of war, 
unlefs it be protracted by new capitulations, or be otherwife provided 

Ry in the infirument or contraét of the truce. 2. Perpetual, fr ine termine 

) “or indetinite, which regularly continues according to the tenor or cone 
ditions of the agreement, until fome new war be raifed between the - 

“princes or fates upon fome emergent injury fuppofed to be done by 

“one party or the other; and this is properly called a league foto 
_ makes the princes and ftates confederati, and tho this may be vari- 

oully diverfified according to the capitulations, conditions and 
ie “ts % hi yt of fuch leagues, yet they are ordi y of thefe 





: : as military aggreffes 1 upon others, and. makes th} enemies,of one in 
es effet the common enemies cf both. 2. Defenfixe, but not offenfive, © 
obliging 
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“~wbliging each to fuccour and defend the other in cafes of invafion or 
wart by other princes. 3. Leagues of fimple amity, whereby the one. 
contraéts not to invade, injure, or offend the other,.which regularly 
includgs alfo liberty of mutual commerce and trade, and fafeguard of 
merch\nts and traders in either’s dominions, tho this may be diverfi- 
fied afcording to fuch contraéts as are made in fuch leagues; and 
cherefdre in the league between king Fames of England and the king 
of Spal there, was a tacit exception on the part of the Spaniard by the 
wary penning of the articles, whereby the freedom of our trade into 
the: weftern plantations of the king of Spain hath been fuppofed by 

the Spaniard to be reftrained, 

2.A peace, which is onlya negation or abfence of war, is that which 
I call a negative peace, becaufe it is only an abfence or negation of 
war, there intervening no league nor articles of peace, nor yet any 
denunciativn of war, for it is regulayly true, ubi bellum non ¢ft, pax eft, 
tho neither prince is under any capitulation or contract ; for there are 
divers princes in the world, that never capitulated one with another, 
and yet there is no ftate. of war between them; and therefore the war 
by the Spaniards upon the Jndians, tho under pretenfe of religion, 
withouyany juft provocation hath been held injurious and an unju& — 
aggreflion, tho there intervened ng former articles of peace between 
them. 

War was antiently of two kinds, e/lum folemne vel non folemne: a 
folemn war among the. Romans had many, circumftances attending it 
(a), and was not prefently undertaken upon an injury received without 
thefe folemn circumftances. 1. Clarigatio (b) or demanding 
reparation for the injuries received. 2. ‘That being not done [16 1] 
there followed indiétion or denunciation of war. 3. Dilationora . 
fpace-of thirty-three days before aétual hoftility was ufed; but moft 
times neceflity and politic confiderations both among them and other — 

. mations did difpenfe with thefe folemnities, which were found often-"— : 
times too cumberfome and inconvenient, efpecially where the delays ° 
sight occafion furprizal or irreparable damage to the commonwealth, « 
as where the adverfe.party made preparations, which, if not fuddenly 
repreffet, might prove more dangerous and irrefiftible. ; 

But thede folemn denunciations of war had place only in bay 
or invafive Wars, and even then had many exceptions. 
EE 
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‘ ee IF awilte deaihy Gans two princes or ftates, and a tem=" 
‘porary trace be made as for 2 year or two, that term being’ elapfed 
they are"in a ftate of war without any denunciation, for they are in 
py mcpiaggemened wherein they were before the truce made. j 

2) In cafe a foreign prince in peace violate that peace and be/omes 

“ihe aggreffor, or invades the other, tho without any scant the 

‘prince that is upon his defenfe was not bound, neither was it ‘necef- 
‘fary for him to make a folemn denunciation or proclamgtion bf war, 


- for this folemnity of denunciation was thought only i ad on the - 


part of the aggreffor. 
' |) 3. If-after reparation of injuries fought, inftead of reparation of 


‘the former, new are committed by the adverfe prince, as killing of an 
embaffador, contémptuons rejection of all reparation or mediation 
“touching it, great 'provifions of hoftility, or the like, there, this de- 
_munciation or dilation was not requifite in the aggreffor; but when all 
is done, fupreme princes or ftates take themfelves to be judges of pub- 
lic injuries, and'of the’ manner, means and feafons for their repara- 
tions, and what they judge fafeft and moft for their advantage is moft 
commonly done in thefe cafes, and they feldom want fair declarations 
~~~ -eejuftify themfelves therein. 
ob 62] And therefore whether thefe handfome methods be obférved 
. or not, yet if de facto there be a war between princes, they 
‘and their fubjedts are in a ftate of hoftility, and they are in the con- 
‘dition of enemies (/o/?es) to each other ; but now for the moft ‘part 
‘thefe antient folemities are antiquated, come therefore to the praClice 
of our own country and modern arms, and what we may obferve 
from our own books, hiftory, and monuments. 
“) "We may obferve in the wats we have had with foreign countries, 
that they have been of two kinds, viz. {pecial and general ¢ fpecial 
‘Kinds of war are that, which we ufually‘call margue or reprifal, and 
—thefe again of two kinds, 1. Particular, granted to fome particular 
> perfons upon particular occafions to right themfelves, for which ysde 
«  flatute 4 H. 5. cap. 7. but this is not the proper place to’ treat toucli- 
agit “2, General ‘marque or reprifal, which+tho it hath thy effet 
‘of a war, yetit isnot a regular war, and it differs in thefe’two in- 
ces? 1. Reghlarly it is not lawful for any perfon by agfreflion to 
b the ship or goods of the adverfe party, unlefs a commif- 
fon fr m the king, the admiral, or thofe, that are yeeros 
nto, 2. It doth not make ae eee 
ane seria 














- hoftility. ices heiigmaeiidizhobcone Gomnecteanal ne 
mies, and many times in procels of time thefe general reprifals grow in io 
a very formed war: and this was the condition of the war betweenus. 
and the Dutch 22 February anxo 1664. the firft beginning whereof was 
by that act of council, which inftitutéd only a kind of univerfal re- 

ifaj, and there were particular reafons of ftate for it; but in procefs 
of tilne it. grew into a very. war, and that without any war folemnly 
denownced; and therefore by the ftatute of 17 Car. 2. cap. 5. Dale- 

_ tan and athera, that were in Helland, were declared to have twai- 
toroufly adhered to the king’s enemies, and were attainted of treafon, 
unlefs they rendered themfelves by a day certain, and all others, that 
ferved the ftates of the united provinces during the continuance of the 
war, foldiers‘orfeamen, by fea or land, and not returning by a time 
certain, were attainted of treafon ; and this had all the effects of war 
and hoftility : the goods of the Engh taken by'the Dutch and fe 6 31. 
brought intra prefidia the property was wholly changed, and 
tho retaken again, fhould not be reftored again to the firft owner, ae- 
cording as in captures by enemies, 7 £. 4.14. 22 E. 3.16. and foit 
was practifed during that war. 

‘A general war is‘of twoskinds: 1. Bellum folemnitér Prete oA 
or bellum non folemniter denuntiatyn ; the former fort of war is, when 
‘war is folemnly declared or proclaimed by our king againft another 
prince or ftaté; thus after the pacification between the king and the 
Dutch at Breda, upon new injuries done to us by the. Dutch the king 
by his printed declaration 1671. declared war againft them ; cand this 
is the moft formal folemnity of a war; that is now in ufe. si: aie 

A war that is:non folemnitér denuntiatum is, when two nations Alip 
fuddenly inte a war without any folemnity, and this ordinarily hap- 
penethamong us; the firft Dutch war was a real war, and yet.it,be- 
gan barely upon general letters of marque: again, if a foreign prince 
invades our coafts, or fets upon-the king’s navy at fea, hereupon areal, : 
tho not folemn war may and hath formerly arifen, and. therefore to. 
prove a nation to be in enmity to England, or to provea perfonto be 
an alien enemy, there is no neceflity of thowing any war proclaimed, — 
but it may be averred, and fo put upon trial by the country, w 2) 
there was a war or not; and therefore P. 31 Eliz. in juftice eae 

- -Feports (cj, in an ation of debt the defendant pleaded, that the 

iff was an glien bora in Gauat under the obedience, of the ki 











ain, enemy of ha queen, the: sco was ruled cabal, tho he newed 
not, that any war was proclaimed between the two ealms ; ; and 
according is the pleading 7 F. 4. 13. Raflel’s Entries, Ta per 
dien (4). 
And in very deed there was a ftate of war between the crowjis of 
England : and Spain, and the Spaniards were actual enemies, cn 
. r the attempt of invafion in 88. by the Spanifh Armada, yet 
sre was no war declared or proclaimed between the two crowas, as 
1164 j appears by Camden Jub anno 31. (¢) ibidem p. 404. & ibidem | 
? p. 466. (7) fo that a ftate of war may be between two king~ 
doms without any proclamation or ‘indiétion thereof or other matter 
of record to prove it. 
__ And therefore in the cafe in queftion touching treafon it fhall upon 
the trial be inquired by the jury, whether the perfon, to whom the 
party indicted adhered, were an enemy or not, and in order to that, 
_. Whether there were a war, between the king of England and that other 
_ prince, whereunto the party adheres, this is purely a queftion of fact 
and triable by the jury, and accordingly is the book 19 £. 4. 6. and 
the reafon is plain, becaufe it may fall out, that tho there were a league 
~~ between the king of England and a foreign prince, yet the war may 
be begun by the foreign prince: again, fuppofe we, that the king of 
England and the king of France be in league, and no breach thereof 
between the two kings, yet if a fubjeét born of the king of France 
. makes war upon the king of England, a fubje&t of the king of England 
adhering to him is a traitor within this law, and yet the Frenchman, 
that made the war, is not a traitor but an enemy, and fhall be dealt 
with as an enemy by martial law, if taken: this was the cafe of the 
duke of Norfolk adhering to the lord Herife a fubjeé&t of the king of 
Scots in amity with queen Elizabeth, that made an aétual invafion 
upon England without the king’s commiffion, AZ. 13 & 14 Eliz, 
* Oo. P.C. p. 1. Camd. Eliz. fub anno 1571 (g), 14 Eliz. p. V15. 
sl the cafe of Perkin Warbeck a Frenchman, 1 Co. Rep, Calvin's 
~ gafe (i). 6 Dy. 145. a Sherly's cafe (i); fo that an enemy extends 
mi _ farther than a king or fate in enmity, namely an alien coming, into 
5 ! and in hoftility. 
_ AL, In the next place {fall confer what fall be faid aie 
je g and alfo what fhall be adhering. 
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Bart ose do bgt b ) aud cnn 1578 in prep 
‘15H. Ore =f 95 
ub axno 159%. 4 ce Calvivs cafe 6.6. 
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o him, but he is not a perfon within this att, for if. he 6: 
fhe taliclt he fhall.be dealt with as am memo he Sha bes "8: 
ran{gmed, and his goods within this realm feifed to the ufed of the 
king! When king 'Fohn was develted of the duchy of Normandy by 
the king of France, and thereupon the Normans forfook the alligeance 
of the king #f England, which was due to him, as duke of Normandy, 
~ all the lands of the Normans in England were feized into the. king’s 
hands, and thence grew firft the efcheat de terris Normannorum men- 
tioned prarogativa regis (k) cap. 12. and the ftyle of fuch forfeiture 
was ufually, guia receffit a fervitio nofiro &F adhefit inimicis noftris in 
Normannia, Clau/. 6 John. m. 19. pro Euftachia uxore Lurce fil’ Jo- 
hannis, Clau/: 8 Fohn. m. 5. pro Abbate Clunigcenfi: fee the reafon - 
thereof before cap. 10. they were dd fidem utriufque regis. neha 

If there be war between the king of Exgland and the king of France 
‘thofe Englifimen, that liye in France before the war, and continue 
there after, are not fimply upon that account adherents to the king’s 
enemies, unlefs they adtually affift him in his wars, or at leaft refufe 
to retwrn. upon privy feal, or upon proclamation and notice thereof 
into England; and this refufal, tho it is an evidence of adherence, 
feems not to be fimply in itfelf an-adherence: this appears mea 
the fratute ‘of Magna Charta, cap. 30. i ig 










the protection of the bind of * England, and fo continues altel ) 
proclaimed, and partakes of all the benefits of a fubjeé, ae 
cretly practifeth. ‘with the king of France, and affifts him b .° 


crown of Engl this man feeins to be an adherent within this 

and commits treafon thereby: tamen guere, vide Dy. 144. a S, 
cafe; and the like law feems to be of an enemy coming b 
ftaying here under the king’ s letters of ons ; re uy 
18 H, 6. tap. 4. 20 H. pk 





Tigre ware 















‘been iSledfow thar caufe:. but thisvecord sscplieg; that if during ‘his 
“was in Scotland) he had confederated or confpired with the 

py or affifted them in order to their further hoftility, this m 

‘been an adherence: nota, the reafon, “ Quia pradiélus Johinnes 
‘treugarum inter patrem nofirum &% Robertum de Bruy’ ivit 
per preceptum Andres de Harcla ad piftandum quandam 

imaginem, | ge tempers bene licuit unicuiquerde Anglia i imtrare in Sco» 


ght 


deen. Johannes Aabuit cals literas Andres de Harcla, & ibidem 


MO naliter moram fecit per unum annum abfque co, qudd aliquo tempore 
 Scotis predidlis fuit adherens, {9 quod idem Johannes rediit in 
apt durantibus trengis praditlis, & femper hatlemis fuit ad 


pacem nofiram &F patris nofiri.” 


Nota, this Andrew Harela hav- 


‘ing been created earl of Carlifle’was by an extrajudicial. military 
fentence firft degraded, and then had judgment of high treafon given 
en ussengeaal H. 18°. 2. Rot. 34 in dorfa rex (1). 


ye 

WOT _Exyrnatomsttecriinn aswell 
t for high treafon, were 

pee ‘lifle, re Sir Ralph 

Sic Mg ah Pecebe, Sir Da” ot de Wi, 












together with 
cee: oe he Fg king's brother and 
de Haftinges, were {pecially conftituted 
patents, Yufticiarii ad degradan- 
ce. de Harcla comin Call 
& proditorcm r is &F Segni fui, 

‘ wi comitem sige) of ad 
: adatione, inimicitia 
: pry ronunciandum & red~ 
é and the esi of the [aid judg- 

t to be pronounced was at the = 
feb te faid gifts, in Fe 


goats in Ms sooner the a 
hw 2 a Pesan ah 
Boer Meee 
; ga’il wre ‘davour trove én 
Harcla raphe aider & 





at 


“ par meyntener le dit Robert d’eftre. rot 
“ d°Kfeoce, proprement en la revere de la 
‘-entencioun le roi, pur quele if -vous fit 


ifham . ‘* counte; par quei-agarde cefte court, ge 


«vous foietz degradee, é& qe vous perdetz 
“* noun de counte pur vous & pur vos 
“ heires a toutz jours, & ge vous foictz 
 deceyntdel efpeye & ge vos efporuns 
 Worrez foient pb éc talouns ; & pur 
" ceo ge vous Andreu, homme lij fie tioie 
“ feignour le roi, countte voftre jomage, 
** {foi & ligeaunce, en countre votre feig- 
“© mour lige, eltes aliez, tretroufement, 
* faufement € malyeifement, a Rodert de 
© Brus, eemy mortel a noftre feignour le 
“ voi & de foun realme & a foun poeple, 
“par (eroment & par ort por meyante- 
% ner au dit Robert ge a fes heires le roi- 
“ alme d’Efecce enterement, a tut voftre 
* force & power, xan toutes gentz, & 
sp vous nomeretz fis hommes, & le dit 
obert autre fis, les queux dufze ordey- 
* nereint, de toutes Jes grofles befoignes 
« de roialme emt fe tendo en & ge 
rs Yeur ordeinement fe 


gn touz 
« Scio & ane quel eftat ou con- 
ped qu'il fult, se coma le 
Ppoynt, que vous 

‘ pert voltre aes: & power, [/ui} 

: (Sf supries four; & en taunte enpreiftes, trei- 
faucement fear 


— 





cardinal Poole, who wrote a book :to. that purpofe. 10 Charles the 
emperor. Co. P. C. p. 14... It is certainly an overt-act to prove 
treafon in compafliig the king’s death, but it feems not an. overt.agt 
to convict him,of adhering to the king’s enemies, for at the time of 
this adt-done the emperor was not an enemy. Coy, Co, PC Pedant 
If an Englifaman during war between the. king of England and 
France be taken by the French, and there fwear fealty to the king of 
France, if it’be done voluntarily, it is an adhering, to the king’ sents 
mies ; but if it be done for fear of his life, and that he returns, as foon 
as he might, to the alligeance of the crown of England, this is [1 68} 
not an adherence to the king’s enemies within this act. Clau/., 
1 E.3. part 1. m. 15. Fokn Cubdn’s land being feized upon this ac- 
count there was ou/ter le main'cum enitibus, * Quia compertum oft per in- 
** guifitionem, &c. quod Johannes ad fidem S pacem nofiram extitit, quod» 
“gue idem Johannes captus fuit de guerra per Scotos inimicos noftross 
“ & in prifond in Scotia per diftos inimicos nofiros, & pro vitd fab 
“6 faltyandd ad fidem didtorum Scotorum per dimidium annum extitif, 
 quodque idem Johannes poffea in Angliam rediit, & ad fidem & pa- 
*"cem noftram a tempore predic? haétenns extitit ;’ tho this was before 
25 E. 3. yet the inflance is ufeful, becaufe adhering to. the king's 
enemies was then treafon, gach 
If a captain or other officer, that’ bath the caftody of any of the 
king’s caftlesor | garrifonsy thall treacheroufly by combination. wil » 
the king’s enemies, or by bribery or for reward deliver them up, this 
* roialme, & aceft trefoun, faulme, mal-  « guyck & le quartrea Salopp* vote tel i 
** veifte & treitroufe aliaunce meyntenir, -feur le pount de Loundresy Poss — 


* feiftes le pocple noftre. feignour le roi “ ge autres n’enpre 
 jurer, en-ettreaunt le dit poeple a vous, |‘ ‘treafons .a lour {ei vy &. 


< taunt come en vous feuft, eft vicecomiti “ye ae ge. ci 
*¢ pir la dite: eH faufme, Pees es cai aah 


** tretrouce aliaunce fuldites, lf panet 

“fount notories & conuz en 

& almey - ~&noltre feig ero 

vi — - quei a : 
geass ag! 
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ed uthie comarons, and had ae of abe “ 
Rot. Par. 1 R. 2. 2. 40. namely William. We often to be 
hanged, but execution was refpited, gue le roy n’ef? uncore 
» del manner de ceft judgement: Gomency's judgment was hus, 
s feigneurs in plein parlement vous adjudgent.a la mort, & pur cea 
 gteftes gentlehome &8 banneret & aves ferve le aiel le roy en fes guerres, © 
RSW eftes lige home nofire feigneur le roy, vous fee, decolle sass 
Sg cahpade but execution was refpited (m). 
. | And note, tho the charge were treafon, and poffibly. the ponte 
ti sanight probably amount toit, and Wad/ingham fub anno 1 R. 2. tells us 
‘it was done by treafon; yet the reafon expreffed in the judgment 
againft Wefton is only, que furrendifis le dit caftle de Qughtrewicke al 
‘enemies noflre feigneur le roy avant dits fans mul dureffe ou de efatt de vic- 
“-tualls contre-vous ligeance & emprife: aud the like reafon is exprett 
in ‘the judgment againtt Gomeneys, Vous eniprifis a fauement garder 
16% 9] Sans les furrendy a nully, ce. & ore vous Johan fans nul du- 
f refce ou defalt de viduals ou de artillery ou autres chofis necef- 
faves des pur le defence de dits ville & cafile de Arde fans commandment 
“nofire Jeigneur Ie roy malement lauets delivers &9 furrendres al enemies 
_ noftre Seigneur le roy per vofire defalt deme/ne contre tout plain de droit 
& veafon, & encountre veftre emprifes fuifdits, Be, <j 
' ‘The truth is, if it were delivered up by bribery or wegha it 
“might be treafon, but if delivered up upon cowardice or imprudence 
_ without any treachery, tho it were an offenfe againft the laws of war, 
_and the party fubjeét to a fentence of death by martial law, as.it once 
- happened in,a cafe of the like nature in the late times of trouble (7), 
-is not treafon by the common law, unlefs it was done by trea- 
but tho this fentence was given ix terrorem, yet it was not ex- 
eC t feems to be a kind of military fentence, tho given in parlia- 
ent like unto that of the baron Grayftock governor of Berwick (0), 
travelled into France without the king’s commandment, and left 
e0 “ae ao Robert de pilin valiant knight, who ufed 
‘courage in defenfe hii ok ea aed in the ab- 
ae ie Samer. 7 vel hp ress e =e co ‘ 
j be o> ee ‘in 


ule ena ca 















that 
8 Sienaisly aa iin Tab aence it was lott: this alfo 
rather fentence of council of war, than a judgment of high 


within the land and without. 
‘Touching the hd fn cen Viz. caine stags 
as alfo for compaffing the king’s death without the kingdoth 
at this day, the ftatutes of 35 H. 8. cap. 2. hath fufficiently provided 
for it (p). P. 13 Eliz. Dyer, 298, 300. Story’s cafe ; but at . [170] 
common law he might have been indiéted in any county ont? 
England, and efpecially where the offender's lands lie, if he ‘ave 
any. 5 R. 2. Trial $4. * 
~~ ‘And it feems, if the adhering to the king’s enemies were upon the 
narrow feas, this is an adherence to the king's enemies within: the 
realm, and tho it be triable by a fpecial commiffion at this day ground- _ 
ed upon the ftamte of 98 H. 8. yet’at common law it might have 
been indiéted and tried in any adjacent county by a {pecial commiffion 
of cyer and terminer, ‘for the narrow féas are within the king’s allige~ 
ance, and part of the realm of England. 6 R. 3: Protection 46., eee 
Lit, 260. 


197+ 217. 248, 219.270, and fee his Difc. I. ch. ii. per tot. 4 Black. Com. ch. wi. 
$2.83. 4 Black, Com. ch. vii. Pp. ast: 






+ pd This file, gives power to try fuch | treafgn to the courts of the colina, 
fees? in the king’s bench or by com- _becaule it is not introdugtive of anew law, 
miflioners in any county appointed by the but only fettles@ point, that was before 
commiffion, and continues in force not- doubtful at common law; and it was ace 
withftanding 1 @ 2 Pb, & Mar, cap. 10. a o refolved in Seorie's pipe 
which reduces + methods of trial, for are Co. PCr p. ae 
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‘ thipiiee treafon i in " counterfeiting the great { feal or privy f 


IRST, T hhall 1 upon —T pepei ibis i “ sles ne 
Ft telow his ftarute, and what kind of offenfe this. was.au~ ye 
= _ Secondly, thal png 













8 ar paffed; ‘original ‘writs and rnandates, al ‘thofe:pro= 
2 out of Sa at the king’s grants and charters of 
jbertict, franchifes, honours, pardons are’ paffed under this feal. 
<°Thefe is or fhould be always a memorandim made upon 
tii. bf tolls 6f the breakifig of the old feal’and making and 
ng of the new; and by the very delivery of this {eal the office 
‘of keeper of the great feal is conftituted, and moft ordinarily is-to the 
“perfon, that is lord chancellor: fometimes the cuftody of the 
(great {eal is in one perfon, and the office of lord chancellor in another; 
‘but always a memorandum of the delivery thereof entered upon the: 
‘ dlofe rolls. ‘The great feal confifts ordinarily of two imprefhons, the 
‘one the very great feal itfelf with the king’s effigies inftamped ‘on it, 
the other i is commonly called pes Jfegilli, and fometimes in our old books 
- Galled Ve targe, which is the impreffion of the king’s arms in the figure 
of a target, which is ufed in matters of {maller moment as certificates, 
which are  ufually pleaded /ub pede /igilli. 
ity, when the king travelled into Normandy, France, or other 
ne foreign kingdoms upon occafion of war or the like, there were two 
“great. feals, one went along with the king, the other was left with 
as the cu/tos regni, or fometimes with the chancellor, if he went not along 
‘with the king, for the difpatch of the affairs of the kingdom, and 
the king upon’his return fometimes redelivered the old feal and 
took i in the new, Glau/. 20 E. 3. part’. m. 26. dorf: Clau. 19 E. 3. 
» m. 23 7.10. dorf. Clayf. 20 E. 3. part 2. m. 18. dorf. & fre- 
mi? alibi in dorfo clauforum. 
privy fea) is ordinarily a warrant for the pati of things 
the great feal, fometimes a warrant to iffue treafure, to make 
es, Be. vide 11 Co. Rep, 92. the earl of Devonfuire’s cafes 
| feal is ordinarily i in the cuftody of the lord hia Ya ct 


















the King’s fel, of ftatutes and. = i 
and for the moft part thefe feals are delivered by the king’ 8 order figni- 
fied fometimes by.his privy fignet, formetimes by his. fecretaries, but 
anteently the moft of them were delivered by the. king in perfon to the 
feveral perfons, that had the cuftody thereof, and a. memorandum | made 
thereof upon the back of the clofe roll. Clau/. 43 E. 3.m, 18. dorf. 

The antient manner of delivery of the feal for ftatutes : ae 
and probably for other feals of like nature was by the king in ‘perfon 
as before, or by a clofe writ and ‘memorandum under the great feal, T- 
19 E. 1. itis commanded, that for the future it fhould be delages 
under the feal of the chancellor of the exchequer. 

The manner antiently of delivering the judicial feals of Sik tings 
bench and common pleas was by the king or chancellor to the chief 
juftices refpectively, and in like manner the judicial feal of the ex- 
chequer to the chancellor of the exchequer ; thefe were ordinarily in 
two pieces, Clau/. 43.3. m. 18. dorf. The profits of the feals be- 
longed to the king, except the feventh penny, which is the fee of 
either chief juftice (a); and when the king farmed out the profits of 
the feal of either court, fometimes one piece remained with 
the chief juftice or his deputy, the other piece remained with he 73) 
the farmer or his deputy : thefe profits of the feals of the courts of | the 
king's bench and common pleas were let for 1000/. per amn(td, by 
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(a) The antient fee to the chief juftice 
. Wasjone penny for every writ, as appears 
from two of the records here quoted by 

ourauthor, vis. 20 £, 3, Rot. 87. 22 £. 3. 
Rot. 115. the firit of op is a gvant to 
Walter 
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ry de Sulibull, reddendo inde regi st claro 8 
annum duccntas & mans ee marcas 
manus clerici kanaperi 
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fais of Yarmouth er A i iu placeis illis stn na de “um de 
t n tthe bn 
; Paros py tot clerk of the Ci toi om i pepe 
‘ee r for the "s ufe 250 marcs ai eect , 1 
year, and thould li saber iy 75 pene abs cbt confult the record ook the ¢ 
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Gnerypyor pap wary > chon weed “ntl penny tobe the feo the h 
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E..3. a3: by the ni leks 
ft) asa derogation to the king's profit, and.contrary to. 
theriff, who, by his oath, is, bound to-receive no~) 
_— Siflie’ / ti common bane contenant ’affet? de petition, & quils pur lowr ade 
vifement pom tiel remedy en lour seta come ils verront, ae a oes 
5 as 
a 
hat fe moft ufual, that ice that time judicial Scabies 
in thofe greater courts, but in moft other courts iffued under the» 
‘Ming’ 's Seals thereunto deputed, yet juftices of affife and gaol-delivery 
" fometimes make their precepts under their own feals; vide Fudiciay » 
r Regifter, 34, 35, 41, 43, 73, 84. vide pur ceo Rot. Parl. 25 Eo 3. my 
i ~ a eres that judicial procefs out of the king’s bench and come 
































18 : BBs ra the king G dum formam &F conditionem in Pi wediéte 
© H en Eat Mocks Meo periculo quod incunsbit, rir 4 

“ Altho the confideration is here faid to 

omnium — e'the difctharging of a debt of ten thour 
‘ we syst fee bancocom- Sand pounds, (which pts led our aue | 

ot oie fque ad terminum wror to think the profits were let pana 3 
lorem tre, per avium, fo. that in ten years ¢ fom 


) in wa i- 
mnum, de pags ipf folare nt 






ad eat at be dif ) yet. the ee. ¥5 
tancellarie quolix produce of the feals ‘being no more t 
detem anniorum centuin libras de 3001-one hundred w' was to be paid | 
trevium predidtorum, & referwabunt yearly for the king's ute, it {ems to me 
f ol sine duum de brevibys pretty plain, that the king’s @ebt, which he 
f ermine in resempen= undertook to pay, could, be only two and 
’ [duo] millium librarum flere not ten thoufand pounds ; what Sresigthens . 
‘ 2m de guibus preedifus Mattheus in this obfervatign is, that the indentures of 
1 i a rex certis i in ducatu agreement being in French, it was very 
peamrheter, aeons regem acguicm ealy to miltake deux for dix. 
ai ita femper quod brevia ad df? This wasa giant of the feals of the 
ent pig pt 3 & tsf- a Say meg = common pleas to 
ur for feven years in : peenneeletinm 
i r Snagit marcarum (due to him on an. 
annuity formerly granted) at the rate of 
2001, per antum for the two years.of . 
F he ee yet and 200 rap ans 
or [axe TS, An- . 
ieee thong to poe ant the hanaper for 





(clavis regni) hath been with reat care and i folemnity Kept ife 
and therefore antiently, when there was any change made a the 
feal, there was not only a memarandum made thereof in dor fa clauforum 
canc@aria, anda public notification thereof in the court of. chancery, 
_ but public proclamation was mine thereof. Clauf- ny E. 3 Y part. = 

11. dorfo. i 

Yet in cafes of {peed and neceffity, and fometimes for ainineion' he i 
fake the kitig ufed'a private feal for fuch occafions, which were tobe 
paffed under the great feal. She shia | , 
King Foun died, his fon’king Henry II. being\but about ten years 

old; from the beginning of his reignsuntil 3 H. 3. all grants paffed un+ 
der the feal of the earl marfhal, that was his protector or guardian, : 
but in the king’s name, viz. In cujus rei tefimonium has, literas noftras ‘i 
Sigilla comitis marifealli reétoris nofiri & regni nofiri Jigillatas, quia, 
nondam Jigilium habuimus, vobis mittimus, tefte Willielmo comite mas 7 
rifeallo. “This feal he continued till the third year of his reign, Clauf. 
3H. 3. m. 14. hic incepit figillum yegis currere: and in the 

fame third year, viz. Pat. 3 H.3. m. 6. there was a provi- (175) ; 
fion made in parliament for the difcrimination of thofe charters, that 
pafled during his minority and after his full age, in thefe words : 

“ Henricus dei gratia, ec. Sciatis quod phov iti eft per ‘commune — 

“ confilium regni noftri, quod null carte, nulle litere patterbeide = 

“ eonfirmatione, alienatione, venditione vel donatione, feu de aligqua 

“ re, que cedere poffit in perpetuitatem, figillentur magno figillo 

* noftro ufgue ad ztatem noftram completam, Ti/fe, tc.” and after ’ 

the fetting down of divers witneffes are thefe words, “ Provifum ad 

% etiam per commune confilium regni noftri 8 coram omnibus pra- ~ 

“ dictis, quod fi alique carte vel alique litere patentes factee ‘eins 
««, dim aliquam predi¢tarum formarum figillate inveniantur. maida”. 
* figillo, irrite habeantur & inanes, teftibus/predictis.” 

lt appears Clauf. 20 E. 2. m. 8. dorf: in the beginning of that tie 
Poa atl ‘that Pr aa 5s weeedieee hia 
















jure &F pace offent facienda, fed etiam que gratia Sorent, fiers 
facerent ; the feal was brought to them 26 Neveméd. and the morrow 
~~ Deing the featt of St. Andrew it was opened bythe queen and her fon, 
and delivered to the bithop of Norwich : and it is to be obferved, that 
. parliament was fummoned between the 26th of Odfober and the 26th 
of. November i in the name of the king, but tobe held before the queen 
and the cu/tos regui in qnindena Sana Andrea, which fummons mufk 
needs be under his own private feal; but the 3d of December 
{? 7 ey the great feal being then in their power.it was prorogued unto 
the morrow of Epiphany: the firit Summons is recited in. the writ of 
provogation, butit is not entered of record, for it wasa hafty confufed 
bufinefS, neither had they the rolls of the chancery in their hands to 
_ make any entry of it; and if they had bad them, yet it would have 
ae irregular, and not have amended the matter ; all that I fhall far- 
add coocerning thefe.two inftances, is, that neither the feal of 
illian ear\ Marfial wled I by Henry ill. nor the private feal of prince 
-Bdward were great feals within this ftaute, whereof the ‘counterfeit. 
i it be high treafon. 

yltbea. the king dies, tho the office of keeper of the great feal ex- 
, 28 well as all commiffions.to fheriffs and juftices, yet the great 
alot the laft king continues the =i teal of England, till another be 

2, “wade and delivered. 4, 
“dur King Edward Ul, began his ign the 25th. of Fanuary, he ate 
. th bithop of Elyhis chancellor the 28th of Faunary, it was not pof- 
}anew feal could be made in that time, and befides the feal was 
valtered till the 3d of Oéfober eodcm anno, as, appears by the pro-. 
ion thereof, Clan/... E. 3. pert 2. m.11.dorf. fo that all that 
old Seal wit h the old intense foods the method of which 













‘fourth cca» tae eta the aoa: Haney 
jor epee the new feal, declares the king’s pleafure, that it thould 
be from thenceforth ufed ; the Monday after the old feal plese ose 
cipieMe vege, andthe pieces delivered to the Spigurnel (¢). t 

Again, king Henry'V\ died 30 Augufti anno fii decimo, a 
parliament was fummoned by writ bearing s¢fe 29 Septemb. ° 
anno primo H. 6. to be held die lune ante Jeftum Martini, ac 
iffued to the duke! of Gloucefler bearing zefe 6 Novemd. 1 H. ad ine 
chandum parliamentum, &c. and the bifhop of Durham chancellor to 
Henry V. delivered up the feal to the king 28 Seprems. ‘The new feal 
with the new infcription was in that parliament ordered to be made, 
the bifhop of Durham was made chancellor by commiffion under the 
great feal dated 16 Novemb. the new feal was not made till fome. time 
after, therefore the old feal of Henry V. was ufed in the fummons of 
the parliament and all the tranfactions till the new feal was delivered: 
indeed when Edward IV. affumed the crown, the feal of Henry V1. 
‘was not ufed, for it could not. be bad, and if it could, yet Henry VI. 
being declared an ufurper, there was no reafon for Edward IV. to give 
any countenance to that ufurpation by ufing of his feal, bee was de- 
clared'an ufurper and attainted of treafon. ks 

So that (except the laft cafe of an ufurper) till a new sina be’ 
made, the old feal, being delivered to the keeper and ufed and em- 





ployed as the great feal, is the great feal of Eng/and within this ftatute, — 


notwithftanding the variance in the infcription, portraiture, and other 
fubftantials from the {tate of the prefent governor. 

But then, what fhall we fay of the old feal, when the new feal is 
made and delivered of record to the keeper, and the old feal broken? 


To this I fay, 1. It-was once the great feal of England, ‘and: theres 


fore the counterfeiting of that feal arid applying it to an n intros 


ment of that date, wherein the old feal ftood, or to an inftrument 


without date, is high treafon; nay, if in the time of Edward 1V.a 
man fhould counterfeit the great feal of Henry VI. and apply it toa 


ee it had been se hater tho 


rs peacoat ae a 





om i 








Laeasiens pice ip flee, ‘ ene. ete 









! Me "grant by bing E Edward 
bearing tee 2 E. 3. when the old feal was out of date, or in 
¢ of Edward lV. had forged a grant by Edward IV. and covn- 
the feal of Henry V1. thereunto ; this feems not to be a coun- 
e of the great feal of England, if the difference appea?’ very 
2 le cal confpicuous, for at the time, wherennto it relates, there . 

was 10 fuch great feal in being; but if the difference between the 
feals-be fuch as be not evident to the view of every man’s eye, it may 
be more doubtful ; fed vide de hoc infra. 
‘This ftarute {peaks only of the great feal, and. privy feal, and 
Siascsuvh no other feals were within this ftatute. 
, But by the ftatute of 1 Mar, ff 2. cap. 6. we If any do falfly 

4 forge or counterfeit the queen’s fign manual, privy fignet or privy 

“ feal, every fuch. offenfe fhall be high treafon, and the offenders 

“ herein, their counfellors, procurers, aiders and abettors being con- 

«vit according to the courfe of law thail be adjudged traitors againft 

# the queen, her heirs and fueceffors. ” Butnow what fhall be faid 

‘concerning thefe other feals. above-mentioned, as the feals for the 

writs of the courts of king’s bench, common pleas, and cuchoqeer, 

‘the feal for ftatute-merchant, &c. 

_ By the did law, Hicems that counterfeiting my of the king’s kale, 
“wherewith writs were fealed, was petit treafon, tho it came under the 
name of crimen falfi. Glanvil, that wrote in Henry I.’s time, Lib. 

KIVe tap, 7. * Diftinguendum eft,, utrum fuit carta regia an privata, 

* quia fi carta regia, tunc is, qui fuper hoc convineatur ({cilicet .de 

“+ falfificationc) condemnandus eft tanquam de crimine lefe ma- 

© jefatis ; fi vero fucrit carta privata, tunc cum convidcto mitius” agen- 

: oe eft, ficut in.ceeteris minoribus criminibus falfi, in quorum. ju- 
“A pose cis confiftit eorum condemnatio in membrorum folummodo amif- 

5 y pro regia tamen voluntate.” Bradfon, that wrote in. the 
time of Henry Wi. pits Til cap. 3: ee crimine lafe majefiatis, §..2. 
pL Ett & aliud genus criminis laefe majeftatis, quod inter gra- 

y isaac scanieonto quia ultimum inducit fupplicium & mor- 


, cares 5 waar iia: 



















4 yiGus, quod fig nin faverit confignando in 
“ ‘vel brevia, vel fi cartas eri he brevia & figna appofuerit ie 
« terina, quo cafu fi quis inde inveniater culpabilis vel feifitus, i war- 
“ rantum non habuerit, pro voluntate regis judicjum fufinebit, & fi ’ 
iit tum habuerit & warrantizaverit, liberabitur & i Ware 
“ rantus:” Fleta, that wrote in the time of E. 1. Lid. I. cap. 22, 
Be se Falf, tellsus, ** Crimen falfi dicitur, cum quis accufatus | ierit 

“ quod figillum regis, vell appellatus, quod figillum domini fui de 
“ cujus familia fuerit, falfaverit & brevia inde confignaverit, vel 
+ cartam aliquam vel literam ad exheredationem domini vel alterius 
« damnum fic fagillaverit, in quibus cafibus fi quis inde convidus fu- 
“ erit, detractari meruit & fufpendi. §. 3. Item ‘crimen falfi dicitur, 
“. ctim quis illicitus, eni non fuerit‘ad hoc: data authoritas, de figillo 
” regis rapto vel invento brevia cartafve confignaverit :” Briton, that 
wrote in the time alfo of B. 1. cap. 4, “Soit inquife de touts ceux, 
** qui afcun faufin averont fait a noftre feale, come de ceux qui per 

“ engin ont noftre feale pendu a afeun charter fauns conge, ou que 
 noftre feale ount emble ou robbe, ou autrement troue eient enfele 
* prefs fauns autre audtorite, and*cap. 8. Graund trefon eft a faufer 
“ “noftre feal, &c.” 

ae thefe old books there i is lo difference n touching ‘ie 


a 










terfeiting any of them, but moft certainly the ftatute of 25 E. 3: ee 
tends only to the great and privy feal, as to the point ‘of treafon;, but 
then whether that, which was a treafon before, remain not fill a fe- 
lony at the common law (for all treafons include felony. 3 Hi 110. 


Co. P. C. . 15.) is confiderable; F 
M. 2 Bede: Ree ares lent, Vifon 9h cise eile 


trafattio figilli regis pro-recognitionibus non eff nifi felonia' (h): but 
tho they held it nor treafon, they do not pofitively affirm it. 18 ] 
felony fince the ftatute of 25 E. 3. bu oly ma of fb 9. 
nit that at moft it canbe-only felony. © nN a 
-P.6 &. 2. B. Rot. 2. Effex. Schied antici jocibing 
‘bilis pro falfitate, eo, quod cepit cultellum Lear Finite 
itmheie cite iit eaktie ete. 
pi coal osha dvedipian and mé 
=e ch of brevi ithe 















?-or a judicial writ of fome court, but. obits i were the one 


or the other, it feems to be capital, for he had the benefit of ‘clergy, 


which ‘i in thofe times was allowable in fome cafes of treafon; fo tha © 


“f ‘it fees counterfeiting of any of the king’s feals was felony at com- 
a “i mon law, but whether it fo continues, notwithftanding the ftatute of” 
95 £. 3. hath degraded it from treafon, unlefs it be the great or _— 


feal, fhall be farther examined. 


% YT. Having thus confidered the feals, it remains to Sagal what 


fhall be faid @ counterfeiting of the great or privy feal. 
A confpiracy or compafling to counterfeit the great or privy feal is 


“pot a counterfeiting nor treafon Within this aét, forit muft be am ac- 


tual counterfeiting. Co. PoC. pi 15. 








“ (i) The record of this cafe’ is ‘thus, — quia infpeda carta predida, que aidieur 
u Joona 8 was arrai on Sanaa compertum eft quod’ 
gilli & brevis domi ‘ carta non éft de forma in cancellaria regis 


«. ivit'cum brevi [de t ier: infpeéta etiam cera ejudem carte 
% & calefaciebat (cea oe: “SE — od 


rn oe eft, quod cera illa 
“ tello ceram didi brevis findebat, and” ieopscts illo regis cancellar’, fea 
9 illo brevi impofuit aliad, ieee “ prius Sppehus” fit in alteri literas 


avas a Superfedeas to the. © regis i, quod citius dici trav 
ae itad te cadem cera ; rg Raper) i ge a 
© rex 






onavit cis feétam pacis fur, quae 








dieit fervienti fuo itlud breve viceco- 
Mmiti E/fizid : ee quidem fers 
Core in entia iti Fobannis de 

« Bofte Aiea cide sles falfurn 
“breve prediétum ; Dicit quod clericus 


# eft.” upon which he was claimed by 
. Ge aWbol of We Wefrainfler his iaiacy 


ted at fciatur pro ae eidem ordina- 
‘tio liberari debeat, 
ree fallicate, findendo Sit cultello fuo 


lum breve pradiétum, ficut ci fu- 
«perce impeia Ideo inde ad judi~ 
& interim committitur 


iGo ceram predidtam & imponen- . 


* ad ipfum inet, de omnimodis felo- 
nis & ibus; &o,——jam per 
* tres annos na regis fteterint’ oc- 
* cafione Sruailnse non alia caufa, diétum 
« oft nod deliberet cos, &c. & ipfi 
 eant inde quieti, &c. Et carta illa can- 
“ cellatur incur.” Mich, 11 £E. 2. B. R. 
Rot. 156. Heref. from hence it appears that 
the judgment afterwards in Leake’s cafe 4 

ac. 1. Was agretable to the antient refo- 


ids) This is the cafe of Philip Burden, 
butis by no means fimilar to that of "fobn 
de Bofoo, for this was'a dire& aétual coun- 
terfeiting of the great feal: wide infra in 
notis, Seealfo another cafe to this purpofe 
for counterfeiting the privy feal. Rot. part. 


6.£. 2. Fan ‘ ibn de Re 
%. poet eb tack toren 









33. iti Hwee 
otherwife) for the woman, that did it, could not be let to “mainprife, 


which if it had been only a great eer fhe had sey rsa 
upon that indi€tment (mj. : 

. 23. which isentered H. 2. Ha. R, Rots 16. hat — 
ment Petisfon’s cafe, the taking off the true feal from one patent and 


' fixing it to.a forged patent is adjudged high treafon; yet the judgment ‘«@ 


is only quod oe & ——,, which is the jalan t in’ 
treafon. 
This cafe andthe deporting of it is difliked by my lord Coke PYG. 


¥ vi 


p- 15. (n); but Stamf. Pl. C. p. 3. feems to agree with this refolution. 


But the later authorities are againtt it, and that it is only a [1 8a] 
great mifprifion and offente, but not*high treafon, no nor yet 
felony, as it feems by the book hereafter cited. 

81. H. 8. B. Treafon 3. A ch ta by ott eal off Genniv 
old patent, and fixing it to a forged difpenfation of non-refidence no 
treafon, but only a great alee fine and ates 






“yy ra fet 
ee ty fp: ay prout eye 
{m) This argument of our author is * ciunt mentionem, ufus. eft & exerce 

‘very tar from being conclufive, for by the “in decepti domini regis -& 

flarute of We, fim. 1, Cap. I where the of- ‘* fui; propter pro ¢o, quo 

fenfe is open and manifeR (which forwhat  “ non avtfarury quale judicium | pester 

appears was the cafe here) the offender is + Clemens .in. hac. parte {ubire debeat, ro 

not bailable, altho it were only amifpri- mittitur prifone marefch’: Afterwards 

ion. 2. Co. Inft. 188, 1894 * in the Zafer term next following, mY 
(n) And wellit might be, for that cafe ‘ indi€amento necnon verediéto pred 

appears by the record to have been thus;  widetur cutie bic, quod falfe ite 

‘* Clement Peytenyn was agen quod con- + pradiéte fic in xTiomanace 

““trafectt magnum figillum domini regis ‘+ & populi fui fate es eis ce cur 

* falfo & malitiofe & proditoric, & cum ‘ ufué& exercitio eee 

“* diéto figillo fic contrafaéto quafdam li- ‘ funt, confideratum eft, 

‘< ceras, que gy redid” fant sp ‘s Clemens Peytenyn diester opie 

“ fut’, gill: Ss not guilty, the  * beara zs This rut muft be owned to , 

** jury find, quod a contrafactionem extraordi cafe, for as lord. Cole 

of figs predicti Pa Clemens in nullo eft it a obferves, whatever offenfe this 

“ culpabilis, fed aah quod idem Cle this judgment ought bs daddy 

‘mens fallo. & deceptorie & in decep- i upon this te an 
i parelsiy satis res ee the, 

indiétment ; not to 






in former times ha cueaiianioaate 40 Affe 
held to be high treafon, (tho my lord Coke (1) faith 





alt 








me ts together SS ae on 
cerned, and. put.a labe} through both, and on the one a true patent 
pons He ‘which paffed the feal, and then afterwards upon the other 






‘ote a forged patent, then he cut off the true patent and 
dd the other as a true patent; this was ruled by the advice of 

: a judges, 1.. That this was no counterfeiting ofthe great fra, B 

on a nor treafon within this act... 2, But. if it had been a couterfeiting of 

a gem hemight have been generally indicted of treafon for counter-' 

| -Feiting the great feal, but it, was ruled to be a great mifprifion or of- 
fenfe, but not high treafon.; and with this opinion agrees my Jord 
Coke, and itis the fafer and later opinion and fit to be followed. 

{ff the patentee of the. king, of lands under the great feal, raze the 
name of one of the manors and make it another name, this is not 
Trg counterfeiting of the feai nor treafon within this ftatute,) but 

[ ] a great offenfe or mifprifion; for which the abbot. of Bruer 
was fentenced before the king and his council, and the abbot delivered 
up the charter to be cancelled) Clauf. 42 E. 3..m. 8. dorf. Co. P. 
C. p: 16. 

If the chaucellor or rood afi the great feal to a charter without 
warrant, tho this be a mifdemeanor in him, it is not treafon within 
ri % this ftatute, tho Britton.and Fleta ubi fupra make it treafon at com- 

_ mon law ; and altho it fhould be fuppofed treafon at common law, 
‘ee but not comprifed within the ftatute, yet it- is not now felony ; there- 
© fore the ruic taken 3 H. 7. 10. that thofe treafons at common law, 
which are not within the declaration of 25.£. 3. yet remain felony, 
is not true, as might be made appear by many inftances. 

_ And upon the fame account it feems, that altho, by Feta and Brit- 
ton; ‘if a man find cafually the great feal, and’ feal a forged charter, 
this was treafon at common law ; yet it is neither felony nor treafon 
at this day, for here is no counterfeiting of the great feal, it is there- 
fore only a great mifdemeanor, Co. P. C.p.16. 
And altho it feems, by the old books above cited, that counterfcit- 
ir of the judicial feal of the king ufed for writs was then treafon, yet 
lately i in the king’s bench it was ruled tobe no felony at this day, 
nly a great mifdemeanor punithable by fine and imprifonment, or 
ndin; ee isnot 
DO nt pe beng ; -fore : 


Ad 










abil apeneea and the ike for ow te tal ofa 
ftatute merchanti 9. i ea ge Pape R an, 

Ifa man gtave the fculpture of the great feal. with warrant tists 
the king, but riéver ‘ufe it or apply it'to ‘feal any thing, this feems to. 
be no counterfeiting of the great feal,. tho itbe with defign and pre- 
paratory to fach an attempt ; for tho in truth the inftrument itfelf be 

sole feal, as appears by the ufual expreffion feille meo fegitlat’, and 

the frequent proclamations de figille ami(fs, when either the king or 

* fudject loft his feal cafually, -yet it feems not a feal within’ this | ee 
till an imprefion made in wax inteftithony of fome writing, Nig 
no more than the forging ofa ftamp for money is a counter- [ 184 
fei'ing of money, unlefs it-be ufed, ‘tho in’ both cafes it isa’ great mie 
demeanor and a great evidence to prove the offenfe committed, * oe § 
other circumftances concur to prove it done.’ 

M16 Face BR. One counterfeited the ‘draught of 2 “patent to 
himfelf and others to compound with alehoufe-keepers and ufurers 
touching their offenfes, and counterfeited the privy fignet to warrant 
the paffing of the other commiffion fo ‘by him drawn, and collected 
divers fums of money thereby, and for counterfeiting the privy fignet 
he was indicted of high treafon upon the ftatute of 1 AZar. “It was 
refolved, 1. That the counterfeiting of the great feal, privy feal, fign 
manual, or privy fignet is at this day high treafon. 2. "That the ad- 





ding of the crown inthe counterfeit fignet, which ‘was not in the trae, 


and the omiffion of fome words in the infefiption, which were inthe | 
true fignet, and the inferting other words, which were not in the trae, 
(which was done purpofely, that there might be a difference between 
the true fignet and the counterfeit) alters not the’ cafe, but it is high 
treafon, for the fixing of the counterfeit fignet, and thereby obtain- 
, ing the great feal to his feigned patent, and thereby publithitig it to be 
true;-and colleAing fums of money by it make it treafon ; the offender 
had judgment to be drawn, hanged and quartered (0), 
So that it thould feem, that tho there might be fo great a ditpattty 
between the true and.counterfeit fignet, that the bare affixing of fach. 
a {eal might not be a counterfeiting within the ftatute ; yet if ‘it were 
fo like, that it deceived the officers of the great feal, and was wfedto 
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oe 





The like mutatis mutandis may be noel to sigh: ptivy feal. 
8s], If a man counterfeit the ftamp of the great feal, and deliver 
it it to Buto ule, B. being ignorant that it is a counterfeit {tamp, 
but thinking it true, feals a writ or commiffion, this feems not to be 
teeafon in B. becaufe he did it not proditoriz, but it feems to be treafon 
ih the deliverer, if he delivered ig to that winks for he did it prodi- 
fori2, but the other not. tiie 
ILL Leome in the laft place to confider ale judgment in the cafe of 
Counterfeiting of the feal, whether it be only to be drawn.and hanged, . 
as in the cafe of counterfeiting money, or to be drawn, hanged, be- 
headed, é'c. as in the cafe of compaffing the king’s death, levying of 


_ §war, or adhering to the king’s enemies. 


» It feems that at the common law this offenfe was foley or treafon 
at the king’s election; if the indi€tment ran only felonicé it-was wy 
felony, if proditoriz it -was treafort (p ). 

“But altho it were proditorié and fo applied to treafon, it was not a 
treafon of fo deep a die, as that of compafling the king’s death, adhering 
to'the king’s enemies, or levying war, which ftrikes at the head, and 
therefore in comparifon thereof it was a kind of petit weafon. 

—Clauf. 6 Fohan. M. 12. dorf: “ Scias quod dedimus dde de Effex 
 clerico noiiro pro fervito {uo omnia terras, tenementa & jura, quae 
“ fuerunt Willielmi de Strubsy, cujus terre 8& tenementa funt ef- 
 chaeta nofira per feloniam, quam fecit de falfificatione figilli 


«, noftri.” £t nota the kiag had the efcheat; yet the offenfe was ftyled 


felony. 

' Atthe parliament 18 £.1. Co. P.C. p. 16. Clergy was allowed to 
aman convict pro falfficatione figilli regis, deliberatur ordinario (q), 
[186] but ix tali cafu non admittenda eff purgatie, and yet in thefe 
- --* greater cafes of weafon of levying war or compafling the 


‘King’s death clergy was not allowed at common law. 7: 21 £. 3. B. 


Ea 23. Peeled 





MVE. $i Charter de-Parden 19(): Atinaamigeiheiaaiaae 


feiting the king’s feal pleaded charter of pardon of all felonies, a1 


was allowed ; yet there it is agreed, that the judgment for fuch an 
fenfe is, that he thall be drawn and hanged, but fuch a pardon will oat 


ferve in fuch a cafe fince the ftatute of ah 3. 
Trin. 0 E, 2 Rot. 192. B. R., Bucks. 


Ce ty. aia 


« Rabertusdagat 8 Fee 


mney hanines Salecok_ per ballivos coram rege dadti ad refpondendum doe 


«* mino regi de hoc, quod ipfi cum aliis ignotis in pleno mercato: villa 
. & de Olneye, cum quadam falfa commiffione & fiGta cum quodam. 


« figillo regis controfacto fignata, quam ballivi in curia regis hie pors 
“ rexerunt, afferentes, illam fuper eos inveniri die, quo attachiati fu- 
« erunt, & dicentes, quod virtute illius commiffionis prifas. fecerunt 


“ ad opus domini regis, ufque ad fummam fexaginta beftiarum, de — 


«* quibus quatuor beftiz invente fuerunt in eorum poffeffione & cum 
“ eis hic ducte ; they both plead net guilty; the jury find John Sale 
* cok guilty de falfitatibus & feloniis praedictis, judgment given againft 
“ him pro falfitate figilli regis 8¢ commiffione praediétis quod detra- 
“¢ hatur & pro furtiva abdudtione przedictarum beftiarum fufpendatur.”? 


Nota, an arraignment of treafon 
the mainouer (t) found upon them : 
Rot. 46. Midd’ Rex. 


without indiétment upon 
vide P. 21 E.3,B. R. 


C87) 


According to the cld books above-mentioned, Fieta, ie. ubt ath 


diftrahi debet &9 fufpendt ; and fo it 


was practifed in the cafe of 2 Hi 


4. above-mentioned, where the judgment is only di/rahi_ is Sufpendi. 


And it may be reafonably argued, 


that as in the cafe of counterfeits 


ing the king’s coin, which was a treafon at common law, tho it be fo 
declared by the flatute of 25 E. 3. yet the judgment, that was ateoms 
mon law, which was only to be drawn and hanged, is not altered by 


that ftatute. AZ. 10 Car. B. R. Morgan's cale.(u);: fo in cafe of — 


counterfeiting the feal ; butt this day the law is generally held, that 


houfes there, felonioufly taking’ away 
goods there, &e. and alfo five thips, 
* Que preparate erant de viétualibus & 
* aliis orcas age cum. domino rege 


“ in guerra {ua, dor, Migrwarde coram, 
« quafitum eft Yoel etro, fi 
a © hikes vel dicere pag a 
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smantial, the judgment isto be hanged, beheaded'and quartered, as 
' Bp orth mins and fo was the judgment inthe cafe of 16 Fac. 
above-mentioned ; ‘and it is fafeft to follow the modern praétice in 
of high treafon, tho I think it‘no error, if thejudgment be 
y quad diftrahatur €S fufperdatur, according to the antient “prece- 

> dents, becaufe the judgment is fill capital, and tho it be ae 

_—highett judgment in treafon, yet it is ftill included in it.” 
is a Hawk. P.C. 41. 4 Black. Com. c. vi. p. 84. Kelyng 80. Saab 360. be 
Sec a precedent there, 


* 





‘fise] CHAP, XVII. 
A high treafon in counterfeiting the king’s coin, and in the 
itt place touching the hiftory of the coin and coinage of England. 
E legitimation of money and the giving it its denominated va- 
dh luc is juftly reckoned inter -jura majeftatis, and in’ England it is 
one {pecial part of the king’s prerogative. 
~ Before L enter into the particulars concerning money I will give a 
* hiftory or narrative of the various flates and conditions and changes 
he of money in the feveral ages of this kingdom, and then thall defeend 
to fome more particularsobfervations, which will be: ufeful,in ‘this 
rr “Bislinels. 

. Money isthe common meafure of all commerce almoft devongh the 
world ; it confifls principally of three parts; 1. The material, whereof 
‘ itismade. 2. The denomination or extrinfic value. 3. The pies 

Se Ricbior tianip."° 

5 /)oa, The material in Bngland i is either pure fiver, or pure eal, 
ny ‘whereof pofibly fome moncy was antiently made here in Exgland,or 

© afe filver or gold mixed ‘with an ae, which was oe and. is 
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i to that coin, which was the, peng cong : 

Pree onsets area applicable nat. mes 
only to.all kind of Englift coin of filver, but alfo to.coin iaeiham 
this is called the ftandard of coin. 

Bur before this can be well undesftood, we mutt make ome age 

senfign touching the meafures applicable to thefe materials. _ ig 

In filver eas meafure’or weights aee chennai arc Princ 

"pally thefe 

1. The ae which being not sninibejais bat troy weight com 
fits of twelve ounces. 

2. The ounce confifting of twenty penny weight. 

3. The penny or Ster/ing confifting of thirty-two grains ‘of: ment. 
taken out of the middle of the ear. E| 

This is the old compo/stio menfurdram fettled in the time of E 244 
viz. quid denarius Anglie, qui denominatur Steslingus retwndus, } 
tonfura ponderabit triginta duo grana frumenti medio pica, BS viginti 
denarii faciunt unciam, 9 duodecim uncia facium libram, & sae cd 
Jaciunt gallonem, &8 odio gallones buffelum {¢ ). 

' And itis to be remembered, that at that time 2 penny did oe 
weigh the twentieth part of an ounce of filver, and twenty pennies 
did:really weigh an ounce of filver, and two hundred and forty pence 

did really amount to a pound weight’ troy, and to twenty, ei elt 
which made a pound of filver coin. : 

And altho at this time ‘the coin is raifed, and Hennfated ph at 
‘lian it was at, that time, yet to this day twenty: thillings in Silver is, 
ealled a* pound, and the meafure of ap ounce js by rwenly.pEnny 
weights according to the old proportion; but indeed the grain is 
changed (*), for whereas thirty [two] grains of corn thénzpade @ 
ounce [a penny weight}, yet becaufe the weight of corn is not always 
uniform; and the number of thirty [two} was not fo ready qr T 

~ and. eafy for computation ; the pendy weight is now divided 9° 
into twenty-four equal parts, which are i ck in the bufinels of 
the mint called grains. » PRG 


+) An vid leiger book of the abbey of fhillings and three pence. See 
le "tah ys the affair atl Leper a gy 


St. atin, be ba 
fitted Ee «by. Ge Poe. then c) Vide ftatute 31 E. 1, 2 Co. 978 
mayor of London and the mint; *) Urea. tg as 1. two OF > + 
and in the 28 &. 1. iow three mittakes in this paragraph, T wag got 
“S seria odie willing to vary naa sie Sanat Ae 

er, and every pound weight have inferted im bragkets what 1 
was to be thom at twen- . intended, 
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“But Souchiag the meafure of gold, ‘there’is Pcenoren in | 
; to coin from that of filver, for we aré told by the liber ruber feac- 
cari in that large tract Concerning money, that the pound” of gold 
confifts ¢ of twenty-four carets, every caret weighing half an ounce of 
filve and every caret confifting of four grains; and confequently 
very grain of gold would weigh fixty of thofe grains, which we call 
grains of filver, viz. the artificial grains, whereof twenty" “four naten™ 
the penny weight (a). 
‘Now the Sterling {tandard was antiently, as it feems, fomewhat © 
Saerent from the flandard as’ it is at this day, and for fome hundred 
of years before ; for from the 46th year of Edward TUl. and for fome 
time before until this day the‘ftandard of Sterling filver hath’been and 
is this,” viz. every pound of Sterling filver hath dleven ounces two- 
penny weight of fine filver, and eighteen penny weight of copper, 
which cae tel the allay of Sterling; but becaufe’ there cannot be fo 
exad an obfervation of the proportion, a half- spenity weight of cop- 
“per over or under is allowed for the remedy, which is the caufe that 
Sir Fokn Davis in the cafe of mixt monies, /o/. 24. 3. faith, that eigh- 
‘teen thillings and five pence halfpenny argenti puriffimi continentur in 
quiliber libra, & qualibet libra de Sterling money avoit 18d. ob. de al- 
lay « de coper, & nient pluls, . 
“But before that time it appears by the red book in the exchequer, 
(which was written before 46 H.3. and after 23 E. 3.) the ftandard 
of Sterling filver confifted of eleyen ounces four penny weight of fine 
, and fixteen penny weight of copper, fo that then the flandard 
’ ‘was purer; and poffibly by what follows it may appear, that in the 
time of Henry Il. the ftandard was purer than that, for then there was 
lowed only twelve-pence upon the pound of filver dealbare firmam 
; , which poffibly might be to reduce it to fine filver, but this is ob- 
3 de hoc poftea. 
ts bo 1} The ftandard of Sterling gold in the latter end of £.3.(f) 
Ne: was, that a pound of Sterling gold confifted of twenty- -three 
. a earets, three grains and a half of pure gold, and a half grain of’ allay 
- ofc ‘copper, and thius I think it continues to this day ; and by this we 
may underftand the ftatmte of 17 E. 4. cap. 1. and 4-H. cap. 2. by 
former it is igleg that no goldfmith fell cg gold uber the 


1) x cat as (i ) Mat. Pari 
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fom of sigheen acm nor filver he ps ote af Stokngs, by = 


the latter, that allfilver, that fhall be fined or parted, be pike. 
that it may bear twelve penny weight ofallay in a pound weight, and 
yet be fo good or better than Sterling. 

And this is the dignity of the coin of England, that it hath deen 





generally of the allay of Sterling, (except fome {mall interruptions, 


f hereafter) and according to this it was enaéted 25 £. 3. bap.13- 
that the money-of gold or filver, which now runneth, thall not be 
- impaired in weight or allay, but as foon as a good way may be found, 
the, fame be put into the antient ftate, as in the Ster/ing made upon we 
petition of the commons. .Rot. Par. 25 E. 3. ». 32. s 

II. As to the fecond effential of coin it is the denominated or extrin- 
fic value, which is and of right ought to be given by the king, as his 
unqueftionable prerogative (¢), and that is feen in thefe particulars. . 

1. Inthe firft infitution of anyecoin within this kingdom he, and 
he alone fets the weight, the allay, the denominated value of all coin ; 


this is done commonly by indenture between the king and the mafter 


of the mint; de quo pofica. 

And tho. by fpecial charter or ufage divers prelates and monaf- 
teries in England had a certain number of ftamps for the coimage of 
money; as the abbot of St. Edmugdfbury, Clau/. 32 H. 3. m. 45. dorf. 
the archbithop of York, Clau/. 5. E. 3. part. 1. m. 19. and likewife 
the archbithop of Canterbury, the bifhop of Durham, the bithop of 
Chichefter, 9c. de quibus vide, fiatute 14 15 H. 8. cap..12. yet they 
had only the profit of the coinage, and the refidence of fome coi 
at their cities, but they had not the power of inftituting either the al- 
lay, the denomination, or the ftamp ; the ftamps were nfually : 
fent them by the treafurer and barons of the exchequer by the o 977 
king’s command under his great feal, and the mafters or chief officers 
imployed therein were fworn to the king for the juft execution of 
their places. Clau/. 5 E. 3. part. 1. m. 10. & 19. 

But thofe mints have been long difufed, tho it fhould feem by the 


fiatute of 14 H. 8. cap. 12. above-mentioned, that the feveral flatutes. 


made againft exchange of money, other than at the king’s exchanges, 
were not intended to prejudice thefe particular franchifes of « coinage. 
2. He may by his proclamation legitimate foreign coin, and make 


it current money of this kingdom according to the value impofed by 
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treafon,):till theiftavute of 1 Afar. cap. 6. aaideslal ‘uiaderlinnies 
wathing,. impaiting’thereof was not treafon till. 5 Eliz, cap. AA. and 
18 Bliz.)cap. te but all thefe ftatutes allow the power of erate 
thereof ito the king by proclamation (4). 
ye. Hemay inhanfe:the external denomination of any coin aici 
eftablithed by-his proclamation, and thus, ithath been gradually done 
almoft in all agesyas will appear by what follows in this chaptensthi 
_ isfometimes catled imbafing of coin*and fometimes inhanfing it; and: 
itis both, it-is‘an inhanfing of coin in re{pect of the intmnficvalueor: - 
denomination, but an imbafingin regard of the extsinfic vaiue ; as. fon 
inflance, when in the time of £, 4..a noble was tailed to.a higher-rate 
by twenty pence; videoE. 4. 49. 
4. He may by his prerogative imbafe the {pecies or material of the 
coin, and yet keep it up in the fame denominated or extrinfic value as 
' before, namely tomix the fpecies ef money with an allay below the 
Standard of Sterling; this is the cafe of mixt monies in Sir oh Da- 
vis's reports, where the cafe was thiss~ 
ft pe « April, 43 Etiz. Brett bought wares ake -one Gilbert a mere 
93. chant in London, and became bound.toxhim in 200/. condi- 
tioned for the payment of ‘one hundied pound Ster/izg-current and. 
lawful money of Englandin September following at Dudb/in in Irelands 
24 May, 43 Eliz. the queen fent into Jre/and certain mixt money from 
the tower of London with the ufual ftamp and infeription, and declared 
by.her proclamation, that ic fhould be lawful and current money of 
Ireland, viz. a thilling for a fhilling, and fix-pence for fix-pence, and 
that accordingly it fhould pafs in payment, and none to ‘refufe, and 
declaredsthat from the 10th of ‘Yu/y next all other money fhould be 
decried,and efteemed only as bullion and not.current money. Upon 
the day of payment Brett tendered the 100/. in this mixt money, and 
tefolved upon great confideration, that this tender was good, the place 
of payment being in Jre/and, and the day of payment happening after 
the;proclamation made ; that altho this were not in truth Sterling, but 
_ of bafer allay, nor a money current in England by the proclamation, 
yet the payment being to be made in Jredand, it was, as to that pure 
: aaa money of England ; but if the day had here pafled bee 





alfo se as. and: 7. of the ‘king’s mint, or "eth mnie ed 
Pals it its A spiteia any’ coin current, or to oeamremnomy oe gee 
make, mend, buy, fell, or our or siete Scott 


os cin ot as or 


fore the proclamation, then he muft have anfwered the value, as it” 
was when payment was to have been made. Sidiabe easton 
cafe de mixt monéys (1). 

It is true, that the imbafing. of money in point of allay hath net 
been very ufually practifedin England, and it would be a difhonour 
to the nation, if it fhould, neither is it fafe to be attempted without’ 

~maegailiamentary advice ;. but furely if we refpect the right of the’ thing, 
it is within the king’s power to do it ; for tho the ftatute of 25uh. 3, 

- cap. 13. above-mentioned be againtt it, yet the ftatute-doth nor abfos 
lutesy forbid it ; and altho by Poyning’s law 10 H. 7. all the precedent 
fatutes in England ave offorce in Jreland, yet that refolution was 
given as:above. 

My lord Coke in his comment of Articul: fuper ecartas, cap. 20. 
feems to imply, that the alteration of money in weight or allay may 
not be, without aét of parliament,eand for that purpofe cites % 
the Mirror of Juttices,/t), Ordein fuit, genul roy de ce realme Lr94]., 
ne poit changer fa money ne impayre, ne amender, ne autre money faire, 
ge de ore ou de argent fans affent de touts fei counties; and the adt of 25 
E. 3. cap. V3. the ftatute of 9 H.p. feff: 2. cap. 6. that all money of 
gold and filver fhall be as good weight and allay as is now made atthe 
Tower: the parliament-roll of 1% £. 3.2. 6. (/) which was:an ‘act 
cord in parliament for the prefent amendment and increafe of ‘coin dé 
Fayre une mony des bones Efterlinges en Engleterre du poys & ‘allay del 
auntient Efterlinges, ge avera fon courfe in,Engleterre enter les grauntt 
& commons de la terre, which thould not be exported ; and if thofé’of 
Flanders would make money of a8 good an allay as Effertinges, that it 
fhould be current between merchant and merchant here and others 
that would receive it, which was a temporary provifion for the increale 
of money, bl 

‘All that aman can conclude upon thefe is, that it is neither fafe ss 
honourable for the king to imbafe his coin below Sterling :- if it be at 
any time done, it is fit to be done by affent-of parliament, but certainly 
all that it concludes is, that feri non debuit, but fa&umvalet, and ea : 
appears, 

1. By that refolution in the cafe of mixt monies, which,’ ne we 
were butby way of advice and in Ireland, is of great weight, efpe- 
cially if we confider the confonancy thereof to the. penttee ses r 
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cap. 16) 3. * , Lowi 
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ih esi laine wri 05-B. $6 shields yet gene~ 
rally their coin current there was of a Cae wae wee. even 
before the proclamation of 43 Eliz. 
2. By the ufual inhanfing of the coin in vain < ve an os 
mination here, which tho it be not abfolutely an imbafement of the 
it in the fpecics, yet it hath very near the fame-effest. 
© 99) By the:attempts that have been made .to reftrain: the prin 
coinwithout confent of parliament. Among thofe many provi ons 
by the lords ordeiners, 5 E. 2. m, 30. that much abridged the king’s - 
power, this was one, pur ceo ge a touts les foys ge le change de mony fe 
[r9s7 tfaitven royale, tout le people eff grandment grievex in molts 
des manners, nous ordeinams, qe quant mefiier ferra & le roye 
woile exchange faire; gil la face. par common councell de fon baronage & 
eon parlement. 
« But thefe-ordinanees,sand this anvong the reft was panne in parlia- 
ment £. Qvand-never revived again. 
Ret. Par. 20. E23. m17. “Trem ge les. secevers des payments 
“:noftredcigneur le roy recéuent de people en chefcun place auxi bien 
“: orcomeé) argent al prife affife deficom le people eft arte de cel re~ 
‘¢, ceiver purpayment, & qe la change de mony de or ne dargent ne 
fe face fans affen de parlement. Ro”. Quant aprimer point de ¢’ar- 
ticle foyt-tenus ; quant a les changes fair foit l'article monflrea noftre 





_ “pfeigneur le roy, & as graunts qe font perdervers lui, gils ent.or- 


 deignent 8¢.dient lour volunte.”’ 


) King Henry, VILL. imbafed the coin of. this ‘seedon:’ in point of sk 


lay, and fo,it continued during the refidue of his reign, and during the. 


_weigns of Edward V1.,and queen Adary, in {o much that the penny 
-Wadnot above a half-penay of intrinfic value; but queen Elizabeth 


among the reft_of her excellent methods of government did by little 


mad little reGify this deteftable imbafement of coin, 1. By prohibiting 
‘exportation, and melting. down, of good filver. 2. By reducing the 


-money to its intrinfic value.. 3. By making a good allowance 


. (Moher own lofs).of the. bafe money brought into the mint. 4, By 
famring of new. money of jult allay of Sigeting.: Camd. Eliz. fib 


560+ p48.) 0 
ie While 1 wrote this a, proclamation 1 hath iffued dated 16 the 1 61, 
eby copper,coin of half-pence and farthings near the intrinfic va~ 






| ag 3 is proc ed in thefe words; ** We do by this our royal proclae 


ee Prue oy ee the faid half-pence and fare 
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“ received in all payments, batgains and exchanges to’be made be? 
« tween our fubje€ts, which fhali be under the value of fix-pencé, 
« and not otherwife nor in any other manner ;” ‘Sow = this makes 
it curtent money, videbimus infra. ieee 

And thus far touching the power of denomination, ‘or fet- 

“egite the’ extrinfic value tpon coin; the manner how — a sal 
done will be thewn hereafter. 

Il. The third effential in coin is the ftamp or entre for tho 
it may be poffible, as Mr: Stowe fays, that in antient time money 
paffed in England without a ftamp or impreffion, yet. neverread any 
fuch thing fince the conqueft, for that, which is’ frequently called 
blank money, was not money without impreffion, but white money or 
pure filver, or at leaft Sterling filver coined, for otherwife it*had not 
been an apt meafure for commerce ? the'ftamps or impreffions of cur- 
rent money were heretofore delivered to the maftér OF the mint from 
the exchequer, but of later times they are delivered by the fecretiry 
fornétimes with, fometimes without the indenture of coinage’? now 
touching the manner of the legitimation of coin in “England, it’ is 
fometimes by proclamation, but always by indenture between esters 
and the mafter of the mint. . 

And therefore where Sir Fohn Davis in the cafe ubi fupra (m ) makee 
thefe fix things as effentials to the léegitimation of coin, 1. Weight, 
2. Finenefs. “3. Impreffion. 4. Denomination. 5. Authority of the 
prince. 6. Proclamation. The laft is not always neceffary to the Tee 
gitimation of coin, for there is {earce any king’s reign, but' that there’ 
are various ftamps or impreffions of money, which were never “pro 
laimed, and therefore if upon an indi€tment of clipping or cou 
feiting the king’s coin it be queftioned, whether it be the king’s coi 
or no upon the evidence, there is not a neceffity of proof thereof by’ 
a proclamation, but it isa meer queftion of fat, which muft be left . 
upon the jury by circumftances of fact to find, whether it be the king’ 
money ; for tho there might be poffibly proclamation of fome’ new 
coins ‘in the beginning of king’s reigns, yet it would be impoffible 
to prove them in the antient coins of Edward VI. queen Mary, ee 
Elizabeth, tc. but if neceffary to be furppofed, they may be p pte 
éx diuturnitate temporis; the moft therefore that can be mseant 


M cane” ‘/- : 


« and that the fame from and after the 16th of Aug. Mal pat aide 


produce the officers of the mint or their indenture to “O 7] ‘ 


<i cay H Whe Bes taarwa edeioaly Gave. nin 
Bug. 


a (m) 19 an. 








‘neceffary in thefe cafes following? 9.804 
ro n with proclamation-writ under the greatifeal is 
necefiary to legtinate and make current foreign coiny and without 
_, the /proclaimation it is ncither current coin of this kingdom, nor‘s.the 
‘oounterfeiting, clippmé or diminifhing thereof weafon within the fas 
Hof 1 Mar: or 5 or ¥8 Eliz. for the words iw thefe Rarutes (end | 
by -proclaniation allowed and faffered to be current here) reters Ca\yppeeme 
foreign coin, not to the coin of this kingdom; but tho it be not pro 
Claimed, "ic is mifprifion of tweafon to counterfeit it by the fete of - 
2 90 Blix: cap. ts ? 
v'Phe téafon is efpecially becaufe by the fatuteof 17 Fo. cop. 1, 
no foreign coin of gold or filver are to run im any’manncr of pay 
ment within this realm, ‘bur are to be brought as bullion to the mint 
to be turned: into Exglifs com. 
ee. A’proclamation under the great feal is neceffary to legitimate 
hhafe coin or mixt’below the ftandard of Ster ding, and for the difpenf- 
ig within the flatute of 25 £. 3. cap. 13. and 4H. 5. cap. 6. an@ 
‘with application to that cafe the opinion of Sir Fern Davis’s xeport 
touching’ the neceffity of a proclamation feems to be good in law... ! 
proclamation under the great feal is neceffary, wheh any coin 
in being is inhanfed to a chigher denomination or extrinfie 
_ Walne;, as when the twenty shillings piece of gold was raifed to twen- 
ty-two. fhillings, becanfe it was once current money under’ another 
tion; thus it was, done upon the inhanfing of *twenty thil- 
tings and.ten thillings pieces by king James. 
yy 4 Avproclamation is weceffary when any money, that is current 
in wfage or payment, is decried ; thus.it was done in the cafe of 43 
‘Bliz.pfor the Sterling moncy in Ireland before mentioned ; and this 
it was-done by the Pollards and Crocards tempore E. 1. (1) Dy. 82. 
‘and by the feveral bafe monies mentioned in Articul: de moneta, naines 
981? the money with the mitre and with the lyons, which it 


feems were minted in. Regions: sc. ih the onhior san 
.. mentioned (0). 99) > sd 







img rg mon Rs current, yet to induce a contempt it 
we as reffe to take it in payment fuich proclamations hz 
MH) Daw an & Seethe mote in Rapin’s cafe of the broad pi ‘<i 
id thus teamed Beets 









esd adpenlaneantint for heme can men phe 
firft, whether this be the king’s coin.withoutfome fuch public notifi- 
cation, where long ufe and cuftom hath not made the ftamp or eoim 
familiarly known to thofe, thatare to receive “it: ide proclamations 

for money newly made principally upon this eccount, Clau/. 18.2.3. 
fart V. m. 28 & 12. dorf, Clau/. 18 E, 3. part 2.1m. wtedorfClauf. 
19 E. 3. part Lim. 23 & part 2. m. 15.dorf. Clauf. 20 E. %. pareya. 
- am. 20. dorf.and.25 E.%, m. 14. dorf. But yet the money is the daw- 
ful money of Exg/axd, and he that counterfeits it is within the lay 
of 25 £. 3. for treafon, tho there be no fuch proclamation:, wide Libr. 
Rubrs Scacearii, fol. 259. ** Imprimis oportet. ut omnem, monetam 
« precedat confira@tio allaii, viz. ponderifque &&. numeri ipfiue me- 
“ nete diftin@é & apté continens moderamen, deinde inchoanda eft 
“ & perficienda ex cdicto aut liceatia principis fpeciali, 8¢publicanda 
“ per proclamationem preconis ipfius principis publicéy ut mos ex-— 
* igit faciendum, & tunc ufui apta eric: ita ut ex*tune non fit im- 
« puné a quoquam de populo recufanda, Quicunque autem clam 
* yel aperté vel palam abfque licentia principis cujufcunque monet 
 contrafactionem attempiafle convicius fuerit, corporalitér, ele 


$* folet.” i) 
And now I thall give a brief hifory of the variation of the eine 
England. 


ic appears by all ae antient monuments, that J have lini sais thee 
of coin ot money was antient and.long before the conquett (py, »» a 
* It is trae that Gervafius Tilburtenjis,, who wrote theiblack,, 
book of the exchequer in the time of Heary II. commonly: [1993 
ealled magifter <9 difcipulus, Lib.\. cap. a quibus {8 ad quid. infiitiia . 
Suit argenti purgatio, fays, that-in the times of king Wiliam 1. Wik 
tiam I. and Henry 1. the antient farms of the king’s demefnes were 
anfwered’ in cattle, corn, and. other provifions in {pecie, becaule, it 
faved the king the trouble of purveyors, and money was feance aimong 
the people, and yet the refervations of their rents were in money, wiz. 
fo ae pounds numero, or fo many pounds blanc ; de guibus infra, 

And to make'an equation -between..the provifions, that were an- 

Mosca Weak, sd Sein os He ges, ge were certain, 
RN iat sib upon’alimoft all Ech provitions, as for wheat 


mie or sawing orp ob 
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° ealideassiilalaani pe din twelve pence, for a fat ox twelve 

pence, &c. which ‘it feems were delivered to the (heriff, and by him 

anfwered to the:king im moncy or kind, a$ it was agreed: © > 

© Butthofe farm rents, that were referved out of the cities, boroughs, 

franchifes, é¢) becaufe they had not provifions in kind were an- 
- Gwered in money accorditg to their refetvations. 

© Inthe time of Henry 1. this anfwering of farms by provifions ceaf 

‘and the*tenants paid their money according to the letter of their re- 
fervations ; the king was weary of receiving, and the farmers weary - 

. (oftpaying their rents in victuals and provifions, but money ftill was in 
ufe as the common inftrument of commerce and valuation. 

“In the troublefome time of king Stephen we are told by Roger 
Hoveden fub anno 1149. Omnes potentes tam epifeopi, quam comites 
Barones fuam Sfaciebant menetam, which occafioned a great.confufion 
‘and corruption in money and commerce (9): Henry i. coming to 
the crown reformed this ufurpation and abufe, xovam fecit monetam, 

quae fola accepta erat &F recepta in regno (r); and thus it hath hitherto 
obtained, only fome particular corporations ecclefiaftical, as 

[290] bifhops and abbots had fpecial privileges granted to them to 
Rave mints (/), fome one ftamp, fome two, fome more, which yet 
‘were fent to them from the king’s exchequer, and their officers fworn 

to the king to deal faithfully in their offices. 

Yet after this king’s time, efpecially in the beginning of king Fohn’s 
time, there was a great uncertainty and diforder both in the weight 
and allay of coin; for Clau/. 1 Fohann, m. 24. Sciatis quid recipimus 
per manum Petri de Ely, &&c. trecentas libras numero, quae ponderabant 
guingentas libras 475s. 8d. and in the fame roll, m. 25. recipinus de 

. Thefauro per manus Petri de Ely, 17251. & 115. 6d. numero, qua 
ponderabant 15561. 11s. 6d. which holds no proportion with the 
_ Henry Til. bad a troublefome reign, and malefa€tors abounded, ef- 
pecially in relation to the clipping of money; in his thirty-fecond 
eet ner aeey, and ordained me quis denarius, nifi legitimt 

. ale i Oe a a wiht he nt te 


we. alae vansti and Henry this that the filver 
i ol Sabe gy Pr foin thould be ome tad the fame thrécigie 


out the kingdom. Ibid. p. 315. Mate P: 
whe toot worn wt et an TS oun khan hin ohn allowing ~ 
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ere: money began to be made to- terbury, ks Leg. Jobatmisy peg ta 
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ponderis 9 aul lies uteretur, sabe excunjeptniiil ae 
but perforated, and divers offenders were hanged. Mat. Paris\/ubanap - 
1248. (t) but we have not the juft ftandard or weight of his monéy., 

In the time of Edward I. we-know what the weight and allay of — 
his current money. was, namely the allay was Sterling, twenty dhil- 
lings made a pound weight troy, and twenty pence an. ounce, fo that 
the pound of Sterling filver made two hundred forty Sterling pence. 

There were other bafe monies in his time, as namely;..thofe that 
. were decried» by the Articuli de monetd, and PoHards and Qrocards; 
what the value of the latter was I know not, but it appears by Q/awj- 
28 E. 1. m. 6. quid pro qualibet libra pollardorum una marca Sterlin- 
gorum folvitur ad Scaccarium : they were both decried inthe 28 Bw. 
(u) Vide Dy. 81. This rate of Sterling continued during fome. ae 
of Edward Il. 

I have not feen any indentures, of the mint herent ‘ee 
time of Edward I. and the 46 Edward UI../x) and.then by {3 re 
the indenture of the mint Clau/. 46 E. 3.m. 18. a poundof gold 
made forty-five nobles, each noble fix fhillings and eight pence, and 
was to confift of twenty-three carets, three grains and amhalf of fine 
gold, the reft allay ; the coinage to be four thillings foreach pound © 
for the mafter of the mint, and twelve pence for the king; the pound _ 
valued at fifteen pounds, and the merchant.upon the’ return: to.haye 
out of the Zower fourteen pounds fifteen fhillings. ia 

A pound of filver was to.make three hundred pence, and re in that 
proportion groats, half-pence, and farthings, which was to be of the 
allay du viel Eferling, viz. eleven ounces two-peany weight of fine 
filver, and. eighteen penny weight of allay ; eight pence to be ollagnapt 
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for coinage. 
The next, Indenture I find is 9H. 4. p. 2. m. 9. dor/. salen 
farther alteration was made. tiny DOR 


The pound of gold made the fame quantity of nobles, and.was of 
the fame ee as before, eaenion upon every pound was aloanianing 
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coment, 


Gilg scilink ine x: mafter, ‘and one — and fix pence 
teiche King Por edlunge.— tain 
~The filver coinvof the fame finenefs, weight and sai: as by the 
indenture of 46.£. 3%. the coinage eight pence, whereof feven pence to 
the mafter, and one penny to the king’upon every pound weight. 
WiGlaufi yes m. 35. dorf. the allay of gold and filver fill the- 
fame as before, but fome other variance there was. 
wT he pound of gold was now to make fifty nobles, the value of fie 
whole pound to be fixteen pounds thirteen aN and four pence, - 
ptaetatiel five fhillings. 
The pound of filver was to make three hundred and fixty 
ee 2] «the coi he mafter, -and'thre 
pence,’ the coinage was nine pence to the mafter, “an e- 
pence to the king ; fo-that now the pound of filver made thirty thil- 
+ Tings Sterling, which began in Rot. Parl. 13 H. 4. n. 28. by ordi- 
** mance of ‘parliament. °. 
~ Clauf. 9 52m. 2. dorf. the fame weight and allay of gold, viz. 
every pound of gold to make fifty nobles, the coinage to the king 
three fillings and fix pence, to the maifter eighteen pence. 
» The likeas to filver in all points as by the indenture of | H. 5. only 
. the mafter to have-nine pence, the king three pence for coinage. 
* \ Aagidalanf. 3H. 6.m.13 15. The ‘indenture agrees in all things 
‘with that of 9 H. 5. 

Clauf. 4 E. 4. m. 20. The-king by:proclamation inhanfeth the vas 

due of coin, fo that the noble of gold, which before was fix fhillings 

' and eight pence, is now raifed to eight fhillings and four pence, three 
groats make a fhilling, and fo do twelve pence, and twenty thillings 
_ make a pound. 

And afterwards he made new coins according to the ftandard of 
gold aforefaid, viz. the noble of gold eight thillings and four pence, 
and the pound of filver raifed to thirty-feven thillings and fix pence; 

-and ‘now’ fhall follow Fokn Stowe in his Survey of London} p. 47. 
aH. 7. raifed the rate of Sterling filver coin to forty pence the ounce. 
_ 18H. 8. the pound of filver coin was raifed to forty thillings. 

_ 35 H. 8. the coin of gold was raifed to forty fhillings the ounce, 
the coin of filver to four thillings the ounce, and coins of bafe money — 
Of allay below Sterling were coined, viz. hillings, fix-pences, fours 

pences, two-pences, pennies: thefe were decried in 5 E. 6. Reais 
— hhilling reduced to we Sth, nip phan to nee feu Oo) ie asin 
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